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DEFINITIONS

ALC Aboriginal Land Council

ALC land land owned by an Aboriginal Land Council

ALRA Aboriginal Land Rights Act 19g8&e Act]
ICAC Independent Commission Against Corruption
LALC Local Aboriginal Land Council

NSWALC  the New South Wales Aboriginal Land Council
Task Force  the Aboriginal Land Rights Act RevievsK &orce

ToR Terms of Reference [of this Review of the Agoral Land
Rights Act]

Key terms  (alist of terms used in this paper; the definisigmovided

may not be exhaustive)

Alienable, alienability
the capacity to be transferred to another; traciily one of
the hallmarks of property; native title rights cahbe
freely transferred and can only be alienated tadCievn
(source: Nygh, Dr Peter E, Butt, P, (ed®)fterworths
Australian Legal Dictionary1997)

Call option  an option which gives its holder thghti but not the
obligation to purchase an asset at a predeterntiatx
(maturity date) for a predetermined price (exergpisee)
(Fairfax Digital Glossary)



Cultural heritage valuessee alsdndigenous heritage value
Under theEnvironmental Protection and Biodiversity
Conservation Act 199&th), “heritage value” is defined as
the place’s natural and cultural environment having
aesthetic, historic, scientific or social signifieze, or other
significance for current and future generations of
Australians(s.528)

Cultural association
a cultural association with larterives from the traditions,
observances, customs, beliefs or history of thgiral
Aboriginal inhabitants of the lanfAboriginal Land Rights
Act, s.171(2)(b))

Cultural significance
This term is defined in the Aboriginal Land Rigltst only
for the purposes of section 40D larid is of cultural
significance to Aborigines if the land is signifitan terms
of the traditions, observances, customs, belietsigiory of

Aborigines”

Deal, dealing an act of buying or selling propegyods or commodities,
or the registrable instrument that evidences sacéca
(sourceButterworths Australian Legal Dictionar997)
[these terms not defined in the Aboriginal LandiRsgAct]

Dispose of to deal with definitely, get rid of (sourcéhe Macquarie

Dictionary, second edition, Macquarie University, 1991)

Disposal of land means sale, exchange, mortgagehar
disposal of land, change of use of land and thexgoh an
easement over land, and includes purported dispofsal

land (Aboriginal Land Rights Act Amendment [Gandangara
Estate] Act 200%



Effective

Inalienable

serving to effect the purpose; havingititended or
expected resulflhe Macquarie Dictionary having effect

at law

characteristic of a right or benefdttthe courts will not
allow the holder to transfer to anothBugterworths

Australian Legal Dictionary

Indefeasibility

that cannot be annulled or made vad:indefeasible

claim; indefeasible rights

Indigenous heritage value

Prima facie

Put option

Subdivision

ultra vires

Indigenous heritage valud a place means a heritage value
of the place that is of significance to indigenpessons in
accordance with their practices, observances, austo
traditions, beliefs or historgEnvironmental Protection and

Biodiversity Conservation Act 199Gwt)
at first sight; on the face of it

an option giving its purchaser the rig¥ithout the
obligation, to sell an asset at a specified prilce £xercise
price) at any time between the purchase of theond
its expiry date (Fairfax Digital Glossary)

the division of land into parts whetbgrsale, transfer,
partition, or by creating a new certificate ofdifbr a part
of the land: for example (NSW) Local Government Act
1993 s.573Rutterworths Australian Legal Dictionary,
1997

an act which is beyond the powers or authorityhef t

person or organization



valid

void

legally sound, effective, or binding; havilegal force;

sustainable in lawThe Macquarie Dictionary

without legal force or effect; not legally ldimg or
enforceableTThe Macquarie Dictionary

Vi



1.1

INTRODUCTION

Background to this Review

On 26 May 2004, the then Minister for Aboriginalféifs, the Hon Dr
Andrew Refshauge, announced that a task force avlas established to
conduct a major review of thboriginal Land Rights Act 1983
(Aboriginal Land Rights Act).

The Aboriginal Land Rights Act Review Task Forcemfers are:

= the Director-General of the Department of Aboridgjiaairs, Ms Jody

Broun;

= the Administrator of the New South Wales Aborigihahd Council
(NSWALC), Mr Murray Chapman; and

= the Registrar, Aboriginal Land Rights Act, Mr Steph\/right.

According to the media release issued by the Manjshe Task Force is to

report on:

= the three tiered structure of the land councilexysfthe NSWALC,
Regional Aboriginal Land Councils (RALCs) and Loéddoriginal
Land Councils (LALCs) to see if there is a bettayvof delivering
outcomes to Aboriginal people;

= clearer separation of powers between the admitiistrand elected

arms of local councils to avoid nepotism and cotglof interest;

= attracting more qualified people with relevant ngeraal and financial
expertise;

= improved intervention strategies to avoid the goatid often
ineffective appointment of administrators and inigegors to local

land councils;

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



an improved framework for managing, selling andedeping land
council assets — in particular the sale and comiadedevelopment of

landholdings; and

clarifying the role of elected representatives.

1.2 Terms of Reference

The Terms of Reference (ToR) of the Review are:

1.

Inquire into and make recommendations as to whetigeaims and
objectives of the NSW Aboriginal Land Rights Actjuire expansion

or change in light of developments since 1983.

Evaluate the material and other benefits achiesedlboriginal

people since the commencement of the Act in 198Bidng:

= whether the Aboriginal Land Rights Act allows betseavailable
under the Aboriginal Land Rights Act to be deliveeedficiently
to Aboriginal people of NSW at state, regional sowhl levels;

and

= whether better outcomes could have been achievcd@/hat

alternative arrangements might have facilitatedelbetutcomes.

Report on the present resource and asset basedoédancils and
make recommendations for the efficient and effectise of assets and
resources for the benefit of Aboriginal people &W, including an
inquiry and recommendations into an improved framexk for
managing, selling and developing land council assdah particular

the sale and commercial development of land coume#l property
(emphasis added).

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



1.3

4. Inquire and make recommendations regarding:

(a) the development of funding models for the equitaldribution of

land council resources; and

(b) the development of funding models which tend toltbter
delivery of measurable outcomes for land councininers and
other stakeholders and which deliver benefitstirmaasparent and

outcome oriented manner.

5. Inquire and make recommendations more generalthestrengths
and weaknesses of present legislative and adnatisrarrangements
with a view to improved efficiency and effectivesed the land

council system.

6. Make recommendations for more representative,teféeand efficient
governance within the New South Wales Aboriginald &ights system.

Historical impetus for the Review

The historical impetus for the current Review itite operation of the
Aboriginal Land Rights Act is based on a numbecaicerns and
investigations into the operation of the threeciiesystem of land councils.
Inquiries into and reviews of the operations of Aw¢ and performance of

land councils include:
= |CAC: Investigation into Aboriginal Land Councils New South
Wales
= April 1998- Corruption Prevention and Research Summary;
= June 1999 Investigation Report;

= October 1999- Report on investigation into travel allowance and
expense claims by the Councillors of the New Stitties

Aboriginal Land Council;

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



= NSW Ombudsman: June 20B2port concerning compliance with
various provisions of thAnnual Reports (Statutory) Bodies Act 1984
and theAboriginal Land Rights Act 1983;

= successive Auditor-General’s reports;

= NSW Public Accounts Committee: December 2@d2juiry into
Aboriginal Land Councils Mortgage Fundnd

= Bentleys MRI: August 200BISW Aboriginal Land Council
Investigation Report Report to the Minister for Aboriginal Affairs.

It should be noted in the context of this papericWiiocuses on the land
dealings regime of the Act, that the investigatiand reviews listed above

did not generally address issues related to laatindgs.

The investigations and reviews generally made figslithat go to the
performance of land councils, accountability preess separation of
powers, conflicts of interest, organisational cayacecord keeping and

the appointment of administrators, investigatord eonsultants.

As a report prepared by SGS Economics & Plannimgaitancy as part
of NSWALC'’s submissions to this Review observesnynaf the
shortcomings that have been identified are admatise and system-
based in nature; whilst perhaps identifying a failto meet modern best
practice standards, they are not indicative of na&lice or corruption.
Rather, they are symptomatic of administrative mast and lack of
capacity of Aboriginal land councils (ALCs). Furth8CAC’s inquiry
found that of the total number of complaints reediva significant
proportion were based on unfounded rumour, innuesukpicion and

! The most recent draft of this repddSWALC Situation Repotty SGS Economics &
Planning in conjunction with Dan Gillespie, TalldgaConsultants (dated January 2005),
is attached to this issues paper (hereinafter, S38& Report”)

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



1.4

misunderstandings and that some of the complaiaiswell have been

generated by the attention focussed by the inqtseyf.

The latest investigation of NSWALC conducted by teys MRI (2003)
was critical of NSWALC'’s governance, accountabifityd operations and
recommended the appointment of an administratbiS@&ALC. It was

the report of this investigation that led to thenMier establishing the Task
Force to report on the operation of the Act and enr@commendations for
the improved operation of the New South Wales Adinal land rights

system.

Scope of this paper

The then Minister, the Hon Dr Andrew Refshaugenied the view that
land dealings by Local Aboriginal Land Councils (L3s) was a
significant issue that should be addressed firthéReview process. He
asked the Task Force to focus its first considenabin ‘an improved
framework for managing, selling and developing landncil assets, in
particular the sale and commercial developmendrd lcouncil real

property’ (ToR 3).

This paper therefore specifically focuses on timel ldealings provisions
which are set out in Division 4 of the Aboriginanhd Rights Act and
makes recommendations as to how the provisionsldmiimproved.

Subsequent papers will specifically consider otireas of the Review.
Inevitably some issues overlap and this papertaith on issues and
make recommendations that are relevant to otherezits of the Terms of
Reference (in particular ToR numbers 1 and 6). Wia@propriate, issues
that have a bearing on other matters that willuigext to the Review will
be highlighted as matters that require further maration. It will also be
important to review the recommendations made m plaper in the context
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1.5

of recommendations that will be made in responsstter elements of the

Review (for example recommendations on governan@d_@ structure).

Challenges for the Review and the Task Force

It must be said at the outset that the issueswedoare extraordinarily
complex. Particular complexity lies in identifyitige legal implications of
and administrative difficulties associated with tuerent provisions, and
in seeking more effective and efficient mechanisonachieve the aims of

land rights.

Because of a lack of clarity in the language amenihof the provisions,
there have undoubtedly been some major problertieioperation of the
land dealings provisions, and outcomes that weténtended when the
provisions were drafted. This discussion paperaeglthese issues in
some depth and explains the consequences (bothaledjpractical) that
have arisen or potentially could arise becausa@firmay the current

provisions are drafted.

It has become clear to the Task Force that a muarie somprehensive
and holistic approach to managing land dealingeeded, and that very

careful consideration will be needed in re-draftihg relevant provisions.

A particular challenge is to find a way to ensunat the land that has been
acquired and returned to the Aboriginal estateewbouth Wales over
the past 20 years, as a result of the consideedfuds of ALCs and many
individuals to prepare and pursue claims, is mathagel dealt with in a
way that is sustainable, that preserves the vdltieedand for present and
future generations, and that delivers real and imggoenefits to

Aboriginal people now and in the future.

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



1.6

The present context

The Aboriginal Land Rights Act has in many respéesn successful and
has delivered significant and valuable assetsddthoriginal Land
Council (ALC) system.

According to data provided by the Registrar, Abrdd) Land Rights Act,
the total number of land claims lodged since therfginal Land Rights
Act came into effect is 7,280, of which 2,146 haeen granted. The total
area granted is approximately 80,036 hectaresujudr 1% of the New

South Wales land area, and has an estimated vB#i#y .6 million?

Added to this are properties acquired by purchasgher transfer of land
(such as former missions/reserves) into LALC owimigrs: giving a total
number of approximately 4,050 LALC properties 06&6,461 hectares,

valued at approximately $952.6 million.

The amount and value of land held by LALCs is naray distributed. In
the Western Division, the nature of land tenurerhaant that little land
has been available for claim. LALCs in coastal afeave benefited from
greater opportunities to claim land and from therhan land prices of the

past decade. The following figures graphicallysthate these differences.

2 See SGS draft report, section 6.3.4. Note thaktligures are conservative and are
based on an indicative value of land that may efiéct true market value.
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Figure 1. Distribution of LALCS by Value of Properties

Weilmoringle : i
Murrawariy, ~ GPedetda cpllarenebri |

Tibooburra Werearing

Wilcannia
Broken Hill

Menindee

Property Value $ '000s

B Greaterthan 11,000 (11) [ 800to 1,000  (3)
B 10000t011,000 (3) [] 600to 800  (8)

B 7000to 9000 (3) [ 400tc 600 (15)
B 5000tc 7,000 (4 [] 200tc 400  (7)
B 3000to 5000 (15) [ Lessthan 200 (30)
I 1,000to 3,000 (17) [ | NotAvailable (5)

Source: NSW Department of Lands, November 2004

Figure 2. Characteristics of LALC Properties

LALC Assets
West and North-West Mainly former missions
Central Wiradjuri and Murray Have town periphery settlements
Town expansion plans add value to Indigenous land
Northern / Northern Tablelands Former missions and town periphery settlements
Growing demand for land potentially adding value
North Coast / Central Coast Development pressures on some Indigenous land
Sydney / Newcastle and Western Metro Some LALCs have valuable assets
South Coast / South East Some LALCs have valuable assets

Source: NSWALC
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Figure 3. Distribution of LALCs by Total Area of Properties owned

Wanaaring

Broken Hill

Menindee

Area of Properties (Ha)

W 3000 t180,000 (12) [] 31 to 95 (12)
M 1300 to 3000 (13) [] 16 to 31 (13)
B 430 to 1300 (14) [ 1.7 to 16 (15)
O 200 to 430 (12) [ 0 to 1.7 (9
] 95 to 200 (14 [ ]| NotAvailable (5)

Source: NSW Department of Lands, November 2004
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According to the analysis prepared by SGS Econoietanning, the
underlying performance of the ALC system is gobe: tembership of

LALCs is high, and they carry out important repreaéve functions.

A major difficulty for ALCs is the broad range ad@al benefit functions
that they are expected to perform. This might anggart from the
expectations that are inherent in the Act andahratmbodied, for
example, in the objects of the NSWALC:

to relieve poverty, sickness, suffering, distresisfortune, destitution

and helplessness of Aboriginal persons within Neutls\Wale$

This implies an expectation that land rights wilypan important role in
relieving the poverty and social disadvantage obridinal people in New
South Wales, even though the financial and orgéiorsa capacity of
ALCs to meet such demands may be well below whiaggsired to
perform these broader ‘social benefit’ functioneetively. The extent to
which local land councils perform such functions hat been taken into
consideration, and although often expected of LALiGsse activities have

never been funded under the Act.

The expectation might also arise from the fact thahy LALCs
“inherited” the former reserves and missions — @edhousing — that were
transferred to them under the Act. Many are nowaasible for providing
unsustainable social housing programs and man&ginging stock which
was often in poor condition when it was transfeiired LALC ownership.

% This object (s.105(b)) was inserted in 2002 and @xpressed in these terms to provide
NSWALC with an opportunity to obtain charitablelm@nevolent status

ALRA Review — Issues Paper 1 — Review of the laalingjs provisions 10



Figure 4. Distribution of LALCs by Number of Housing Properties Owned

TIBOOBURRA

DARETON

Total Houses

W 231085 (39) [] 4to 5 (4)
W 171023 (14 [] 2to 4 (1)
[0 11t017 (21) [] OorNA (34)
[ 5to11 (16)

Source: Aboriginal Housing Office, December 2004
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The present reality for many LALCs is that they aseet-rich and cash-
poor. Land ownership of itself places a cost asduece burden on
LALCs. Many are burdened by social housing progrémasthey are
unable to maintaifln this context, it is easy to understand the qures

that may be felt by LALCs and their members to sethe of their assets.

This problem is exacerbated by the requiremengtorptes on all ALC

land that is income-producirig.

There is likely to be additional pressure whereltAeC is the owner of
very valuable land, yet its members live in poousing, have difficulty
gaining employment and generally are suffering ftbmsocial
disadvantage that is widely experienced by Abodbpeople in New
South Wales.

A further major difficulty is that the Act allowgw legitimate ways for
Aboriginal people to benefit from the land and vileahat have been
gained over the 20 years of the operation of thie As a corruption

prevention measure, the Act specifically requir@s.Cs to ensure that:

no part of the income or property of the Counciirensferred directly
or indirectly by way of dividend or bonus or othesg/by way of profit

to members.

It is evident to the Task Force that the expeatattat land rightsould
resolve the deep-seated and complex disadvantaijecoiginal people,
let alone within 20 years, is simply unrealistiet this is a widely-held

expectation.

* See SGS Report, chapter 8 “LALCs as Social HouBimyiders”.
> except where a LALC has successfully applied éoNtinister for an exemption on land
that, though used for a commercial purpose, isutitical significance

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



As the SGS Report observed:

Although there have been slow improvements ovdagtéwo decades
in Aboriginal socioeconomic status there is no emize from anywhere
in Australia that land rights alone has made anyked contribution to
better socioeconomic outcomes. Some indicators asiciméemployment
and life expectancy (health outcomes) are eitheseming or
remaining intractable (Altman, 2004. p 37). Theeenain constant
socioeconomic gaps between Aboriginal and non-Ajoal
populations despite the relatively robust perforicanf the Australian

economy over the last two decades ...

These are not the types of socioeconomic indicdbatsare readily
responsive to a limited land rights regime andthely are part of the
complex barrier of disadvantage that faces almdéisAboriginal people

in New South Wales.

It is unfair and unrealistic to expect the relatiwemall and
overcommitted structures of the NSW Land Councitketiver the
socioeconomic outcomes for Indigenous people tinaet kluded
Governments across Australia. It is essential tBavernment
recognises the need to clarify and simplify thesotiyes of the Act and
that Government and the community modify the eapens that are
placed on the Act and its operations. At the same Government
needs to commit to understanding the complex resalsehind
Aboriginal people’s poor socioeconomic status amdreeting home
the responsibility for achieving better outcomeghi relevant agencies

and programs.

The fact that little has changed for Aboriginal pleoover the past 20
years further adds to the pressure on the landsrggistem to find ways of
delivering benefits to people that will improve tipaality of their lives.

This challenge lies at the heart of this Review.

ALRA Review — Issues Paper 1 — Review of the laalingjs provisions 13



1.7

Timeliness of the Review

The announcement of the Review was preceded byaddsay events,
including the establishment of an ICAC Inquiry iténmd dealings of
Koompahtoo LALC, the appointment of an administratcoNSWALC,
and a series of negative media reports about laating) activities by
some LALCs.

In the broader context of the development of laglts, however, a
thorough review of the Act and the operation of ldrel rights system is

well-timed.

In relation to land dealings, it has become apgatext an overhaul of the
regime is certainly timely, if not overdue. In ptris has arisen as a result
of rapid changes that have occurred in the NewtSWldles property
market over the past five years and the resultreggure on LALCs to
realise or develop their land assets. It may bethi®akinds of changes
needed and the best approach to address the 8sukbknot have
emerged so clearly if not for the rapid transitiomproposed land
management and disposal by ALCs that have occinrgr past few
years, and the shortcomings in the legislation hlaae become evident as

a result.

After 20 years of the operation of the Act, muchha substantive work of
lodging and conducting land claims and establishitand base has been
done. Although the process of claiming land wiltlanust continue into
the future, it could be said that the land riglyistem is now expanding its
scope of activity into the broader field of reguigtand developing that
asset base. It is essential that this occur inyatiaat will deliver genuine
benefits to Aboriginal people in a way that is ausible for present and

future generations.

Whilst instances of corruption have in fact beamfib to be relatively few,

many serious problems have arisen. It is now evithent, for the most

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



part, these occurred because of legal problemsiassad with the Act as
currently drafted and date back to amendments nwatie Act in 1990.

Prior to the amendments, land granted to ALCsrasat of successful
land claims was inalienable. The 1990 amendmentkentgossible for
ALCs to dispose of their land, but in the view cimy legal advisers,
failed to give adequate consideration to the corigl®f land dealings
that might arise, the relationship of the land ohem provisions to other
sections of the Act, and the relationship betwd&enXct and other relevant

legislation.

It is now apparent that these are serious flawsi¢aa to legal uncertainty
for ALCs and third parties seeking to deal withntheand that leave ALCs
vulnerable to making serious errors when attemgtngjspose of their

land. The Act is very unclear about what they apired to do to dispose

of their land in an effective and legitimate way.

These issues are discussed in depth in chapterg@&nieral,

the current land dealing provisions offer littlamty as to what kind of

land and what types of dealings are subject tgtbeisions;

= there is little guidance as to the content of densthat need to be
taken by LALCs in regard to land disposals in orfderthem to be
(legally) effective, nor any clarity about what N®WC must consider

when giving its approval for a land dealing;

= the Act provides no guidance as to how land shbaldetermined to
be culturally significant and how that land shob&lpreserved and
managed;

= the Act does not require strategic planning aboanagement or

disposal of landholdings and how any proceeds neaysied;

ALRA Review — Issues Paper 1 — Review of the laalingjs provisions 15



= the lack of clarity about the relationship betwées Aboriginal Land
Rights Act and other legislation, such asReal Property Act 1900
and theEnvironmental Planning and Assessment Act NSW, 1289
important implications for the legal certainty as@immercial efficacy

of land transactions.

These are serious deficiencies, especially giverpthsent size of ALC
landholdings and the complexity of the land manag@mand development
issues that arise. Most of the problems that hageraoccurred because
of the lack of clarity in the Act and the inexpece and/or lack of
commercial expertise in LALCs. This inexperiencgodkaves LALC
office holders and members vulnerable to being dreato schemes that

have high risk and few real benefits.

A significant omission is the lack of provisiontime Act regarding the
protection of cultural heritage. Although it wasvesaged in 1983 that
legislative measures for cultural heritage protecttvould be introduced,
this matter has never been dealt with effectively.

It is clear that substantial improvements are neé@dé¢he land dealing
regime in order not only to minimise opportunities corrupt conduct and
costly mistakes, but to assist ALCs to make thetrafisctive use of their

land and resources.

Finally, it should be recognised that despite sofrtbe mistakes that have
occurred, the Act has proven resilient in that maliland has been lost
(even where major land dealings and large pardd&nd were involved),
although some funds (in some limited cases, langeuaits of money) may

have been lost or spent less effectively than toeyd have been.

ALRA Review — Issues Paper 1 — Review of the laalingjs provisions 16



1.8

1.9

Structure of this discussion paper

Chapter 2 reviews the purposes of a land dealegjsne within the
underlying purposes and aims of land rights, atabéishes the key

principles upon which an effective land dealinggimee must be based.

Chapter 3 explains in detail the deficiencies ef At as it is currently

drafted and provides some explanatory examples.

In the course of this part of the Review, the Tlaskce has identified a
number of key issues that need to be addresserkaolyed through
redrafting of the land dealing provisions. In cleapt, each of the key

issues is explored and discussed, followed byevaglt recommendation.

Chapter 5, outlines the land dealings regime prepdy the Task Force.

Cost implications

The mechanisms that the Task Force has identifiaeaded for a

comprehensive regulatory regime include:

a strategic land planning process at the local;leve

= the development of published binding policies byyiW&_C that will

require careful preparation, and formal notificatemd consultation;

= more detailed assessment and approval processksling the
establishment of an expert advisory panel to rexapplications for

land development and disposal and to advise NSWALC,;
= processes to review decisions; and

= record keeping and maintenance of a detailed exgtALC land
dealings.

ALRA Review — Issues Paper 1 — Review of the laalingjs provisions 17



Each element has cost implications. While soméisfdost, for example
the approval process, could be funded at leastiiny a ‘user pays’
scheme, overall there will be significantly incredsosts in the new
regulatory regime. NSWALC will have a particulaspensibility in
developing policies and a structure for detaileskasment of proposals

from ALCs in relation to land dealings.

It is very important that the cost implications aomsidered carefully
before introducing further legislated responsiigtitfor ALCs. As the SGS
Report observes, there is already a burdensomeanplex
administrative load on NSWALC that places strainsts limited staffing
and operational resourceBlISWALC's budget is already fully accounted

for by legislated and core functiohs.

The Task Force has recommended that there berecfaiampact
assessment of the proposed land dealing scherhe oontext of the
broader review of the Aboriginal Land Rights AchiJ cost assessment

will precede the enactment of any amending legasiat

® SGS Report, section 2.4
"ibid, section 9.4, “Financial Sustainability of the AL@skem”
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2.1

KEY PRINCIPLES

In identifying the key principles of an effectivedaappropriate land
dealings regime, it is important to bear in mind dniginal intentions of
the Aboriginal Land Rights Act, and the role anddtions it outlines for
ALCs. The Act establishes a compensatory regimiecthables Aboriginal
people in New South Wales to acquire land to addiesir spiritual,
social, cultural and economic needs, primarily tigho the work of the
representative ALCs which the Act establishes.-8etlérmination of
Aboriginal people and communities is an underlyimgme of the New
South Wales land rights regime.

The purpose of land rights

The preamble to the Aboriginal Land Rights Act amkiedges the
spiritual, social, cultural and economic importantéand to Aboriginal

people, and their need for land (see Appendix 1).

It also recognises that, as a result of past govem decisions, the amount
of land set aside for Aboriginal people has beemgmssively reduced

without compensation.
The purposes of the Act, stated in Section 3, are:
(a) to provide land rights for Aboriginal persons iniN8outh Wales,

(b) to provide for representative Aboriginal Land Coilsy;n New South

Wales,
(c) to vest land in those councils,

(d) to provide for the acquisition of land by or foo#® Councils and the

allocation of funds to and by those Councils.
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2.2

The objects and functions of Aboriginal Land Counds

The Aboriginal Land Rights Act established a thtieeed system of
representative land councils at local, regional statk level: LALCs,
RALCs, and NSWALC.

The object$of Aboriginal Land Councils (ALCs) ate improve, protect
and foster the best interests of all Aboriginalgmerswithin the area
administered by the land council, and, in the cd¢SWALC, include:

to relieve poverty, sickness, suffering, distresisfortune, destitution

and helplessness of Aboriginal persons within NeuttsWales.

At every level, land councils have responsibilitiegarding the
acquisition, management, use, control and dispafdahd.

LALCs have a particular responsibility to impleméme wishes of their
members in these mattéed have a degree of relative autonomy from
the regional and state land councils, which reflélae underlying theme of

self-determination.
In summary, ALCs:
1. are intended to be representative of their corestity

2. may acquire land and have land vested in them;

3. are to use those lands and apply the funds thatllaeated to them in
the best interests of the people that they senek; a

4. in the case of NSWALC, at least, are to work towsaft relief of
poverty, sickness, suffering, distress, misfortutestitution and

helplessness of Aboriginal people.

8 Section 51 of the Aboriginal Land Rights Act (LAKJ Section 87 (RALCs) and
Section 105 (NSWALC)
° Section 52 (1) (g)
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2.3

2.4

2.5

The purpose of the land dealings regime

The land dealing regime must support and facilitlaéebroad purposes of
the Aboriginal Land Rights Act and must ensure fiat land is and
continues to be a valuable tool for addressinghgetls of the ALCs’
constituents, whether those needs are spiritudyraly social, and/or

economic.

It must enable ALCs to use their land effectiveyulfil their objects and

functions. It must also ensure that ALC land is migused or dissipated.

The need for safeguards

The land dealing regime should provide safeguarasihimise risks that
might result in ALC land being dissipated, or usedlisposed of in a way,
or for a purpose, that is not consistent with thgpses and principles of
the Act.

Key principles of a land dealings regime

Bearing in mind the purposes of the Act and thegadirds that are needed
to ensure its effectiveness, the land dealingsegihould be constructed

in a way that reflects the following inter-relagednciples.

1. landis at the heart of Aboriginal culture andhis tentral concern of
the land rights regime;

2. land is important to the Aboriginal peoples of Nauth Wales for
many reasons, including cultural, spiritual, soeiadl economic
reasons. ALCs need to be able to hold, use, madagelop and
dispose of their lands in ways that best addressdleds and

aspirations of their constituents;
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3. appropriate recognition and protection must bemieetraditional
ownership’ rights and interests, and to the cultural ancthgei

values of ALC land,
4. the economic value of ALC land is important;

5. ALC land must not be inherently inalienable, bubwd allow for a
mechanism that would enable an ALC to decide ndigpose of
some or all of its land for a specified periodiofé (with the
informed consent of a special majority of membehshlanket
prohibition on disposal of land would severely lirtiie usefulness of
ALC land as a means of addressing social and econwmeds and
would deny Aboriginal people in New South Wales iight and the
ability to make their own decisions on matters #ratimportant to

them, and deny them rights that are availableltotaér landholders;

6. ALCs should be able to deal with their land socasetlise the most

favourable economic return;

7. the land dealing provisions and approval regimetmasdiminish

the market value of ALC land;

8. the ALC asset base must be preserved for futurerggans so that it
Is available to address their needs and aspiraéisngell. ALCs have

an obligation to plan ahead,;

9. ALC land must not be dissipated. High quality dexismaking

about land dealings should be fostered and assured;

10. ALCs, and any other persons seeking to deal witle Adnd, must do

S0 in an honest and transparent manner;

9 The concept of ‘traditional owner’ is a colloquiatm that indicates an Aboriginal
person who has some rights and interests in couiotrgxample, according to traditional
law and custom or historical association.
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11. ALC land should be dealt with only in ways that ar@ccordance
with the wishes of the members and are in theibestests of the

members and other Aboriginal persons within ther€dis area;

12. the land dealings provisions must provide certaamtgt security of

title to all parties;

13. the system for land dealing authorisation shouldffieient. ALC
resources are intended to meet the needs of membeishould not
be wasted on unnecessary processes; it is impohn@nALCs have
the resources required to fulfil their responsiias (a review of the
responsibilities of ALCs and the resources requfirecluding those
recommended in this paper in relation to land agsli should be
conducted as part of the Review as a whole);

14. the system for land dealing authorisation shoultheone the working
relationship between NSWALC and ALCs and ensuregbicient
resources are available to ALCs to fulfil theirpessibilities;

15. the land dealings regime should be rational:
» there must be a good reason for any requiremeimgases;
» it must not produce irrational results; and

16. the land dealings provisions should give propegheio principles

of self-determination and self-government.

While at first glance these key principles appéaightforward, some will
to some extent conflict with others. Careful balagand some
compromise is needed. In addition, complex legales can arise in
attempting to give the key principles practicaketff

Finally, proposed legislative amendments to thd ealings regime will
need to be reviewed against future recommendati@isnay be made in

response to other elements of the Review, sucbwasgance and structure.
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PROBLEMS EVIDENT IN THE EXISTING PROVISIONS

In recent years, it has become clear that thersigneficant deficiencies in
Division 4 of Part 2 of the Aboriginal Land Righast.

The central issue of concern is the lack of cetyginovided by the current
provisions (both legal certainty as to the validifydealings in land under
the Real Property Act, and commercial certaintylisTarises because of

the sweeping effect of s.40(2), which states:

Any sale, exchange, lease, disposal or mortgager atther dealing

with, land in contravention of this Division is doi

As will be discussed in detall in this chapter réhis a great deal of
uncertainty in the current provisions as to exaeffyat LALCs are

required to do and what NSWALC is required to approf to ensure that
the requirements of the Division have been comphigh. If any mistakes
are made, thevholeof a complex land dealing, such as a developnmaht a
subdivision of land for residential housing, iswafly void. This could
have the effect of invalidating a whole seriesrahsactions involving

many parties.

In addition, the existing provisions leave LALCdnerable to making
costly and potentially irreversible mistakes abdant disposals that are
not in the best interests of the constituents #dexye. This can result in
land being effectively dissipated or misused (hmi® of the broader aims

of land rights). This may occur in situations where

= an ALC does not understand the limits of its fumesi, and/or exceeds

its functions under the Aboriginal Land Rights Act;

= |egal advisers to ALCs and third parties fail taegdue consideration

to requirements of the Act;
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= an ALC’s members and officers are relatively inexgreced, and
influence the ALC to make decisions or enter imtargements that

are not favourable to the ALC;

= outside parties (such as land developers) put press an ALC or its
members and officers to enter into arrangementsatieanot
favourable to the ALC;

= an influential minority of members from one famdy group
effectively governs an ALC, and is concerned wishown interests

rather than the interests of others;

= the proceeds of land dealing transactions areblesuse of

mismanagement;

= an ALC does not take a strategic approach to magamid using its

landholdings;

= an ALC does not know or understand the needs grichtiens of its

members or other Aboriginal people in the area/@nd

= a“cash-poor” ALC is under pressure to realise sofnts assets in
order to cope with the cost of land ownership (Egay rates), to
sustain a social housing scheme that is runniag@ds, or otherwise

to provide basic services to members.

Over the past 18 months, several disputes, antkdelaquiries and
litigation, have highlighted the shortcomings of #xisting provisions.

The kinds of problems that have arisen include:

= confusion and frustration within the ALC system abihe rights and
obligations of ALCs at different tiers;

= some LALCs facing huge potential liabilities in dages due to

uncertainty as to whether their land dealings weli;
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3.1

3.1.1

= resources being expended on costly crisis resolatnal litigation;

= poor decision-making by some LALCs about the uskdisposal of

their lands;

= some instances of possible corruption of LALC merapgenerally
arising from pressure from third parties seekingam access to
valuable ALC land for development (and in a contelRere the
Aboriginal Land Rights Act is silent on how LALC méers can
benefit);

» intense pressure on NSWALC Councillors to apprewel [dealings

which have already been agreed between LALCs ardifhrties;

= LALCs falling prey to disreputable and predatoriydtparty
developers;

= ultimately, the devaluation of ALC land.

To a large degree, these problems have arisen $®oathe inadequacy
and lack of clarity of the existing provisions. Bleassues are discussed in
detail in the following sections of this chapter.

The scope of the regulatory regime

What land is regulated by Division 4: Disposal andise of Aboriginal

land?

There is a lack of clarity in the Act as to whiemdl is subject to

regulation.

Section 40 imposes a general prohibition on laradings except in
accordance with Division 4, and renders void adlluhgs that contravene
it. However s.40(3) states that Division 4 “does aygply to land acquired

as an investment under s.149 or s.152".
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Under s.149, NSWALC may invest its funds in lanehvided that the

investment satisfies the so-called “prudent petesti*

Under s.152(4), a LALC may invest funds in any nerauthorised by the
regulations, however Clause 94 of the ALR Regutafif02 does not
include land in the kind of investments that mayrme by LALCs, so
LALCs may be effectively prohibited from investifignds in land.

At the same time, s.38, in Division 3 (Acquisitiohother lands)
specifically provides for the purchase of land lbyHoNSWALC and by
LALCs.

The intended relationship between s.38 and ssahd952 is not clear.
Section 38 is not referred to in s.40 so it isclear whether lands

acquired under that section are regulated by Riwidi.

As matters stand, this means it is difficult to ersdand:

the extent to which Division 4 is intended to apjgyands which were
acquired other than by a land claim made under($h@dand claim

provisions);

= what land, if any, is excluded from the operatiéthe provisions of

Division 4;

= if an ALC wishes to deal with land purchased urgl@8 (Acquisition
of other lands), whether the requirements of Donst must be

observed for the dealing to be valid and effective;

= what policy reason there might be for including sgoarchased land
within the scope of the provisions, but excludiagd that could be
characterised as having been acquired as an ingestm

1 See clause 93(1) of the ALR Regulation 2002, antisand 14A of th@rustee Act
1925
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= how it can be determined what land has been pwrdias an
investment”. All land purchased by an ALC will ioree sense be an
investment, even if financial return was not thengry reason for the

purchase.
Relevant recommendation: 1
3.1.2 Dealings to be regulated

The language of the Act is inconsistent and unaéaut which dealings
are regulated. For example, the use of the wordal*dnd “dealing” in
s.40 suggests that these are actions that hawdféue of passing a legal
interest in land. Section 40B(2), however (whichldavith lease and use
of LALC land), also refers to “change the use oida This term is very
ambiguous — does “change the use of land” meamiagehin the actual
physical use of the land (say a change from cr@pforgrazing), or a
change in the title or planning status of the Iéswth as when land is

subdivided or a development consent is given)?

It is also unclear whether all changes in use avilbunt to a “dealing” in
land for the purposes of s.40(2), which states “8ale, exchange, lease,
disposal or mortgage of, or other dealing withdlamcontravention of this

Division is void”.

In addition, the words “dispose” and “disposal” ased inconsistently in
several sections within Division 4, so it is natanl what dealings or
actions might amount to a “disposal” that wouldshiject to the
provisions of Division 4. Most recently, tidoriginal Land Rights
Amendment (Gandangara Estate) Act 2004ers another definition:

12 hitp://www.austlii.edu.au/au/legis/nsw/consol_dciea200403/
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3.2

3.2.1

disposalof land means sale, exchange, mortgage or ottsgrodial of
land, change of use of land and the grant of areeent over land, and

includes purported disposal of land.

Any confusion about these matters can have impoctamsequences
because certain types of dealings may requireqodati approvals from
NSWALC, and if these are not obtained or are néaioled correctly, then
the dealing could be void.

Relevant recommendation: 2

Decision-making in relation to land

What must LALC members approve, and what must NSWAIC
approve under s.40D(1)(a) and (b)?

Section 40D(1) provides that a LALC may “sell, eange, mortgage or

otherwise dispose of land” if, among other things:

= at a meeting of the Council specifically called floe purpose, at least
80% of the members present and voting have detedrimat the land
is not of cultural significance and should be disgbof;

= NSWALC has approved of the proposed disposal; and

* inthe case of land acquired by claim under s{8 Grown Lands

Minister and the Minister have been notified.

Opinions differ widely as to what the members nfdstermine”, and
what NSWALC must have “approved of”. These are vstgortant

matters, both of policy and legal certainty. Foamyple:

= does NSWALC need detailed knowledge of the proplosadre giving
its approval?
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3.2.2

= s it sufficient for members simply to determinedispose of the land,
without any further specification, or do membersa#o resolve to
dispose of the land in a particular manner, tordqdar person, or on
particular terms (which need to be specified inrésolution)?

» s aresolution that the land be disposed of inwag enough to

authorise another form of disposal?

= does NSWALC approval authorise any kind of dispasaany terms,
or does it depend on the specific words used by RB@Vin giving

approval?

= does NSWALC approval apply to tketail — for example, is it
conditional according to whether the terms whichensgpproved

actually take place?

In a number of recent matters, the question whethaot a land sale
contravened this section (and therefore, wheth&a effective or void)
turned on how these questions were answeredhigidy desirable that

these issues be resolved in the legislation.
Relevant recommendations: 3, 4 and
What kind of LALC meeting makes decisions about lad dealings?

Sections 40B, 40C and 40D of the Aboriginal Langt®s Act refer to
meetings being “specifically called for the purpgostconsidering a sale,
exchange, mortgage or other disposal of ALC landelation to ss. 40B
and 40D there is some uncertainty about whethdr auneeting should be
characterised as an ordinary meeting or an extiramdmeeting of an
ALC.
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The Act identifies three kinds of meeting that nb@yconvened by
LALCs:

= ordinary meeting, called by the secretary eithesatiisfy a resolution
of a prior meeting or called in the “ordinary coaif business”;

= annual meeting, called by the secretary to fuli tequirements of the
Act with respect to annual reporting and electiohsfficers and

regional representatives; and

= extraordinary meeting, which may be called by & atary, on
receipt of a request by a quorum of LALC memberdyoany two
officers of the LALC (chairperson, secretary olaserer) for any

relevant reason.

While a preferred view may be that a meeting spediy called for the
purpose of considering a land dealing should barckgl as an
extraordinary one to ensure a focussed meetiggciirrently not certain
that this is correct. It is important to clarifyighssue to ensure that ALC
land dealing decisions are valid and legitimatel, are arrived at as a
result of the best possible meeting procedure aniicgation by ALC

members.
Relevant recommendations: 3, 4 and 5

3.2.3 Ensuring that a significant number of members haveiven informed

consent to a proposed land dealing

Whilst s.40D requires that “not less than 80% eftiembers present and
voting” should determine whether to dispose of |aht provision does
not ensure that a significant number of the ALCsnmbbers have given
their informed consent to sell land.

Under s.76, the quorum for a valid meeting of a ICAlof 27 or more

voting members) is 10 people, and so a decisialisfwose of land may be
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3.2.4

made by as few as eight members. In the case dfesrhALCs (i.e. less
than 27 members) where the quorum is one thirtletdtal number of
voting members plus one, it is quite possible évain fewer than eight
people could make a major land disposal decision.

In a recent matter, just 10 members of a LALC waittnembership of more
than 600 made a decision to dispose of land wantiestens of millions of
dollars. While this is quite lawful at present,camatter of policy it is
clearly not appropriate that decisions of such ntage be made with
such limited participation of members (and thuk lacinformed consent
by the membership as a whole). The current sitnatiso carries high

risk®* and should not be permitted to continue.

The Independent Commission Against Corruption (I¢AGd others have
expressed concern about this from the point of \oépreventing

corruption:

= decisions to develop or sell land may be made &ipall group of
dominant members looking after their own interester than the

interests of the members as a whole;
= dominant individuals may be susceptible to presanceinducement.

For example, unscrupulous developers could attéongtercise undue
influence, or offer inducements or benefits to merslor employees of
ALCs.

Relevant recommendations: 3 and 4
“Cultural significance” restriction arbitrary and i neffective

A LALC cannot dispose of land unless at least 80%h® members

present and voting at a meeting specifically caltedhe purpose have

13 Section 3.3.1 below provides an example.
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determined that “the land is not of cultural siggahce to Aborigines of
the area” (s.40D(1)(a)).

“Cultural significance” is broadly defined for tipairposes of this section
(s.40D(3)). Land is of cultural significance inrtes of the traditions,

observances, customs, beliefs or history of Abnggi

At some level, all land in New South Wales fitssthefinition. The
cultural significance of land should not be apphetas a ‘positive fact’
that either exists, or does not.

The cultural significance provisions may be peredity Aboriginal
people as arbitrary and discriminatory. A land aolumay, for example,
wish to dispose of land that has historical impacta(e.g. the site of a
former mission) in order to purchase land thateicgived to be of greater
cultural or traditional significance (for exampé#esacred site), or in order
to realise, with the informed consent of membesstain ‘non-land “social

benefit” goals’.

The number of members required for a quorum alsahaearing on this
issue. There is currently no specific provisionha Act to provide
guidance as to how ‘cultural significance’ shouédetermined, nor any
requirement that an ALC conduct inquiries as todléural significance
of land to Aboriginal people in its area. Sinceegidion to dispose of land
can be made by a relatively small number of pedpie quite possible
that land that is regarded as culturally significaould be disposed of
because the decision-makers were unaware of itsriance, and/or
because people for whom the land is culturally irtgod did not

participate in the decision.

From a legal perspective, if the purpose of th&ict®n on disposal of
land that is ‘culturally significant’ is to preserguch land from disposal,
then as presently drafted, it is unlikely to beeefive. At present a LALC
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3.2.5

can simply determine that the land is not cultyrsignificant in order to

lawfully sell it.
Relevant recommendation: 6

Lack of clarity about NSWALC'’s discretion to approve a proposed

disposal of land

The Act is not clear as to the nature and exteN}{VALC's discretion to

approve a disposal of land in s.40D(1)(b).

Opinions on this issue have varied greatly. Onvoe®, NSWALC’s
discretion may be limited to ensuring that land teaulturally significant
is not sold and that the formal requirements ddB.Aave been met —i.e.
that the members of the LALC have convened a phppenstituted
meeting, and that 80% of the members present atitgvoave determined

that the land is not of cultural significance.

Other legal opinions have suggested that the disores only limited by
the scope and purpose of the Aboriginal Land Riglats and that while
NSWALC is only obliged to consider whether the riegnents of s.40D
have been met, it may also take into account artyemthat is relevant to

the objects and purpose of the Act.

LALCs that believe that NSWALC's discretion is mlted one may
therefore regard NSWALC approval as merely a foitmalSWALC has
often been approached for approval after a deahlnaady been struck
with a third party. In a number of recent matt&’&l.Cs have pressured
NSWALC to give approval at a late stage, arguirag the discretion is
limited and that NSWALC is obliged to give appraval

There have also been differing opinions as to terg to which ALCs
should be given free rein" to determine their ofais. Lack of clarity on
this issue may have affected NSWALC decision-malkinifpe past.
NSWALC currently has in place strong, consistericpes in relation to
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3.2.6

giving approval and implements them, however therlemains uncertain

and this will continue to affect the quality of d&@on-making.
Relevant recommendations: 8, 9, 10, 11 and 12

Provisions of the Aboriginal Land Rights Act not anmenable to

property development projects

In order to maximise the return on the disposalsofands, an ALC may
choose to develop the land, either by itself goint venture with other
parties, rather than disposing of it in a simple-off transaction.

However, there are fundamental problems with thd @ealings regime in
its application to complex property developmenigxts, a major one
being that NSWALC cannot approve a “LALC developmgmject” (i.e.

a development or disposal that may involve multtp@sactions), nor can

it approve a development proposal that is merehceptual.

Successful property development requires an investiof time and
money in investigations and planning, and may ime@ number of
separate changes in use, dealings and partialsdispbefore the final
disposal of the land takes place.

As the Act stands, it appears teaich dealingnvolved in the project
requires aeparate authorising resoluticand aseparate approva(ffor
example, for the subdivision of land, grantingeease of easements, and
possibly development consé&ntin practice, however, LALCs have
tended to seek approval only for the final dispa$dahe land and have
taken other steps along the way without authoosadr approval, which

may therefore be void.

4t is uncertain whether development consent reguir separate authorisation or
approval.
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In a recent matter, a LALC sought and obtained N&WApproval to sell
some of its lantd and then disposed of the land through a series of
sophisticated transactions involving a put and @alion agreement.
Under the agreement with the developer, a serisgept including
development consent and registration of a subdivipian were to take
place before the actual sale of the land. Aftetipgitconsiderable time and
money into the project, both the LALC and the depel were frustrated
to learn that the intermediate steps could be berhuse they had not
been authorised by the membership and approvedSWALC under
s.40B.

This further highlights the lack of certainty prded by the current regime
and heightens the risk of disputation, includingtlyolegal action and
breakdown in cooperation between the parties, #sawdost opportunities
for the ALC.

Further, any part of a project which requires apptoander s.40B (under
which a LALC may be authorised to lease its laitiange the use, or
grant or release an easement over its lands)acll tertainty because
there is no certification provision for these typésctivities such as is

required for sale under s.40D(2).

To proceed with confidence, ALCs and third parbeuld seek
NSWALC approval at an early stage, before time modey are invested
in the project. If approval cannot be given at arlyestage, the risks for
the developer will be raised and this is likel\pereflected in the
commercial terms that will be offered to the ALAghirisk may mean
that ALCs will be unable to attract the most replgadevelopers, offering

the most favourable terms.

15 Doubts later emerged as to the validity of the I0Ad authorising resolution, and of
NSWALC's approval.

16 See section 3.3 and 3.3.3 below where certifioadiod certainty issues are discussed in
detail.
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3.2.7

If NSWALC is to diligently exercise its discretida give approval
(assuming it is not narrowly confined, as discusaexkction 3.2.5 above),

it may require more information than is availabi@@a early stage.

There may also be no way of ensuring that a preydcactually proceed
on the basis upon which approval has been givehoagh NSWALC
could attempt to deal with this by making approwalbject to conditions,

a number of problems might arise:

= NSWALC may lack sufficient information to imposenséle and

effective conditions;

= the imposition of conditions will tend to erode tagémty as to whether
the dealing is actually approved (and thereforethdrat is in
accordance with Division 4 — if it is not, it isid). Whether conditions
have been complied with may not be tested untédrtyseeks to
register a transfer or other dealing, at which tandispute may

emerge;

= if the conditions were not accurately describethans.40D(2)
certificaté’ which is issued as “conclusive evidence” thatdisposal
does not contravene s.40D, compliance with the itiond may

become irrelevant.

In any case, it is likely that NSWALC lacks the pwo grant conditional

approvals under s.40D.
Relevant recommendations: 1, 2, 9, 10, 11, 12a48,16
Lack of policy and strategic planning framework

The Aboriginal Land Rights Act does not establisipimvide for a policy

framework to guide ALCs in making decisions in tigla to land.

17 See section 3.3.3 below.
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It is a matter of great concern that decisions alamd dealings may
therefore be made in a policy and planning vaclin€s may be making
decisions to dispose of their lands without anyg strategy or plan
about the use and management of their lands, orthewroceeds should
be used. In this situation, there is a real chémaevaluable land will be
dissipated without providing sustainable long-tdremefits to the

Aboriginal people in the ALC area.

Historically, NSWALC may have approved such dispmsgther because a
‘hands off’ policy about the local affairs of LALQ@gas thought appropriate
or legally correct, or because of lack of clarityat the scope of its
discretion in making approval decisions (see se@i@.5 above). Without
more detailed legislative guidance and support, R&W/is susceptible to
claims that its approval is the only thing prevegta project proceeding,

and to pressure from ALCs to approve deals that biready been done.

Relevant recommendations: 3 and 4

3.3 Certainty issues

The current provisions of the Act do not provid#isient certainty, either

in terms of legal certainty in relation to the dély of dealings in land under
the Real Property A@nd planning under the Environmental Planning and
Assessment Act, nor, by implication, commerciataiaty. For commercial
certainty, ALCs and third parties need to know thatproposed land
dealings are valid, so that finance can be raiaddtas clear what risks are

involved when decisions about developments are made

Relevant recommendations: 1, 2, 9, 10, 11, 14a48,16
3.3.1 ‘All or nothing’ consequences of s.40(2)

The effect of s.40(2) is that any purported dealimignd undertaken in a
way that does not conform with the requirement®igfsion 4 is void, that
is, it is of no effect at law.
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In other words, if one step is not properly dohe, whole process is void.
Even a slight departure from the requirements reaylt in a land dealing

being void and have far-reaching consequences.

Where a land transaction is simple and straightodwsuch as a decision
to sell land at auction), few problems are likelyarise. However more
complex dealings, such as joint venture agreenientie development of
land for residential housing, may run into probldmsause of confusion

as to what is required under the legislation.

Further, the preferred legal view is that an ecannot be retrospectively
corrected. The only way to correct a mistake (fareple an approval not
being obtained as required under the provisions) ie-do all steps in the
process from the point at which the error occurnedking dealing with

ALCs a risky business for third parties.

In a recent case involving a multi-million dollagdelopment (a project
that was otherwise properly managed and conduadd)l C made a
simple error in the description of the land inrgsolution to authorise the
sale. Although aware of the mistake, it was nougtd to be important. It
was not until after the developer had invested icenable time and
money in the project that it was realised thatrésmlution may have been
invalid, and that, as a result, the option gramdeithe developer for the

purchase of the land might be void.

Although a further meeting of LALC members could/d®een held, there
was a risk that members might not authorise theeaalecond timE,
leaving the LALC potentially liable for damagesiestted by the
developer at $150 million in lost profit, whichwbuld be unable to pay.

18 There are a number of reasons why this might oedncluding the fact that the
disposal was originally authorised by a small nundfenembers, and if a further
meeting were called, a different group of membeightrconsider the matter and decide
differently (see also section 3.2.3).
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3.3.2

There are few areas of law where such liabilites loe created by a

simple mistake.

In the recent Gandangara Estate matter, uncertasty whether the
LALC had complied with the requirements of s.408l 80D came to
light at a late stage, when the LALC had enteréal 20 contracts for sale
and three had already been (probably invalidlyjsteged with the Land
Titles Office. In this case, two building companasl some 30 different
parties were involved. The only practical way inieththe purchasers
could get good title to their blocks, and the LAEQuId avoid potential

liability in damages, was by the passage of speeilating legislation.

If dealing with ALCs is perceived to be a high risknture, the value of
ALC land and therefore the economic value of lagtts itself will be

greatly diminished.
Relevant recommendation: 15
Unclear relationship between s.40(2) and thReal Property Act 1900

The Gandangara Estate matter raised the questibie @glidity of the
three transfers that were registered in favouhefdurchasers. The
remaining purchasers wanted their transfers algistexed, apparently
believing that this would give them secure titlSWWALC was concerned,
however, that registration might create an impoessf validity on the
basis of which the buyers might try to deal with tand further, when the

likely position was that the sales were void.

While s.42 of the Real Property Ambnfers indefeasibility on dealings
that are registered, what is the position if threlldealing was void
because of the operation of s.40(2) of the Aboabirand Rights Act?

9 Indefeasibility: that cannot be annulled or madilv
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3.3.3

Although it has not been tested, there is a pdigithiat the Aboriginal

Land Rights Act, being later and more specifics&gion, would prevail
over the Real Property Act. In that case, even e/hdransfer has been
registered in favour of a third party, if the lashdposal contravened s.40(2)
no legal or equitable interest in the land wouldehpassed from the land

council.

Careful thought is needed to clarify the relatiopdfetween the protective
provisions of Division 4 and the Real Property Acensure that the

purposes and integrity of both regimes are preserve
Relevant Recommendation: 15
Section 40D(2) certificates

Section 40D(2) provides for a certificate issuedh®/LALC concerned
that provides a degree of certainty for third martihat the requirements of
the Division have been complied with. In the caS®WALC, a similar
certificate is provided for in s.40C(2) and regataNSWALC land
dealings in the same way.

Section 40D(1) provides that a LALC may “sell, eanbe, mortgage or
otherwise dispose of land” if, “at a meeting of tbeuncil specifically
called for the purpose, at least 80% of the mempeasent and voting
have determined that the land is not of culturghisicance and should be
disposed of”, and NSWALC “has approved of the psgubdisposal®

Section 40D(2) provides for a certificate, signgdhe secretary of the
LALC, to certify that the disposal of the land daes contravene this
section (i.e. the points above). The certificat&emclusive evidence” that

2 |n addition, in the case of land acquired by claimder s.36, the Crown Lands Minister
and the Minister must have been notified.
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the section was not contravened, except for a pesm had notice when

the certificate was issued that the disposal didremene the section.

What is the effect of a s.40D(2) certificate? (Ueral relationship
between s.40(2) and s.40D(2) or s.40C(2))

By the operation of s.40(2), a disposal of landhhlge void because it
actually was in contravention of s.40D(1), yet puechaser might have a
s.40D(2) certificate purporting to give “conclusie@dence” that s.40D(1)

was not contravened.
What is the effect then of the s.40D(2) certifiCate

On one view, if a dealing is void because it adyuadntravenes the
requirements of Division 4, then a certificate ety the LALC that
denies there has been a contravention is of litée

The opposing view is that the existence of a s.2DD¢rtificate creates an
exception to the operation of s.40(2), and so whes&0D(2) certificate
exists, for practical purposes the dealing wouldddel, regardless of
whether the provisions had actually been contradene

Further, a certificate may not provide certaintytescertificate itself may
be invalid for a variety of reasons (such as umderaguage), or for
example, where a certificate purports to providiel@vce for a disposal of
particular parcels of land that, under the LALCgeement with its
purchaser, will no longer exist at the time of &f@n of title because of
intervening activity such as a subdivision (sed¢isp®.2.3), or because

the actual dealing is not the dealing to whichdéesificate refers.

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions

42



Section 40D(2) or s.40C(2) certificates may provptetection to the

wrong people

The certification provisions protect the interesftany person except “a
person who had notice, when the certificate wagedsthat the disposal

contravened the section.

While intended to protect the innocent purchasenay actually operate
to protect purchasers who had in fact had notiaettie relevant section of
the Act had been contravened.

For example, a certificate issued by a LALC at ariier point in time in
circumstances where it should not have been isgaedxample through
fraud, negligence or a simple mistake), may bedeatin at a later time by
persons who have actual notice that the disposdtaeenes s.40D(1).

Is it desirable that LALCs issue s.40D(2) certifies?

The current requirement is that the secretary ®lLBLC itself certifies
that the LALC’s disposal of land is in complianc&hns.40D. This is
contrary to the principles of transparency and les opportunities for

corruption.

The risks of fraud, negligence or error are heigéteby the fact that
responsibility for issuing the certificate restéebpwith one person, the
secretary of the LALC.

It would be preferable for compliance to be cestifby a person or body

external to the ALC that has objectively assessaaptiance with s.40D.

The current situation has been assisted by thedattion of cl.6 of the
ALR Regulation, which describes the “prescribedrfoof the certificate
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and requires that it be signed and sealed by NSWAHowever, this
may not be a valid exercise of the Regulation-mgkiower. It is arguable
that, given that the legislation provides for teergtary of the LALC to
sign the certificate, the introduction of NSWALQpguvision in cl.6 may

beultra vires.

It would be preferable that the issue be resolvigdinvthe Act rather than

in the Regulation.

When is a s.40D(2) certificate “issued”?

It is not clear when a s.40D(2) certificate carshil to be issued. It may

be when the certificate is:
= signed by the secretary of the LALC;

= signed and sealed on behalf of NSWALC under cl.thefALR

Regulation

= first delivered to the person to whom it is addeelssr for whose

benefit it is issued.

As the certificate is a critical factor in whetlwernot a property
transaction is effective or void, it is undesirathiat this should be vague

or uncertain.

No s.40(D)2 certificate required for leases

A striking limitation of the s.40D(2) certificats that it certifies
compliance with s.40D only (sales and disposald)thare is no
comparable provision for compliance with s.40B(&#)der which LALCs

may be authorised to lease their lands. It is angJaomission that the Act

% This was introduced on 25 October 2002, with iimencement of the Aboriginal
Land Rights Regulation 2002.
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3.4

does not provide certification, for example, f@%year lease (which may

be the basis of a development).

Entering a long-term lease from an ALC may therefoe a very risky
proposition, depending on the circumstances.

This type of uncertainty is highly undesirable itegislative regime

regulating property dealing and is an anomaly tiegtds to be resolved.

Relevant recommendation: 15

Limited avenues for members to benefit from ALC laml

ownership

LALCs are encouraged to increase their land basasé the land well,
and to amass wealth, but the scope for membeigtually derive any

benefit from the land and wealth is extremely ietd.

Under s.52(1)(n), the functions of a LALC includesaring thaho part of
the income or property of the Council is transferdrectly or indirectly
by way of dividend or bonus or otherwise by wagrofit to members of

the Council...

Although this provision is not part of the land lileg regime of the
Aboriginal Land Rights Act, it has significant ceagiences for it.

If the membership perceives that there is no legite means of deriving a
benefit from the wealth of their ALC, the incentifge responsible
participation is diminished, and the incentive ¢orruption is increased.
Unfavourable joint ventures and land developmeregdikely to

proliferate, with the result that:

= the land base will dwindle;
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= financial rewards from land rights will not be ajgpl in the most
effective way, or will be siphoned from the systeyna handful of

dominant individuals; and
= the reputation and economic value of ALC land wéleroded.

The intent of s.52(1)(n) is clear and understarsldiit it is essential that
ways in which members can legitimately benefit frabC land
ownership be identified, and to the extent necgsexpressly

acknowledged as exceptions to the general rule.

Relevant recommendation: 17
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| SSUES AND RECOMMENDATIONS

In approaching the task of reviewing the land daemiregime of the
Aboriginal Land Rights Act, the Task Force idertifikey principles
which are outlined in chapter 2 above. As has bexded, very complex

legal issues arise in attempting to give thesepkanciples practical effect.

Having considered the shortcomings of the presagihre, the Task Force
then focussed on what the essential subject ndttar effective land
dealing regime should be and identified a numbessafes which need to

be addressed.

It is important to note that there is some ovenhaghe matters that must be
addressed, and it is therefore essential thakitt@mmmendations of the

Task Force be considerad a comprehensive whole

The Task Force is concerned that previous amendrhent been
approached in a ‘patchwork’ fashion, and that mafrtire problems that
currently exist, in relation to the land dealingsypsions in particular, arise
because the implications and possible consequengesl-intended
amendments were not adequately considered antleehiey were
legislated.

The Task Force has therefore adopted an holispooaph which seeks not
only to address the problems that have arisenobptovide a basis for a
workable, effective regime that provides transpayeand certainty for all

parties.

Broadly, the recommendations provide for a newrande comprehensive
land dealing regime which builds a structure fordaealings to be

conducted in an orderly, planned fashion.
Briefly, it would be a regime in which:

= all ALC land would be covered by the provisions;
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= there would be clarity as to what constitutes a ldealing, how
decisions may be made about disposing of the Emdithe basis upon

which NSWALC approval would be given;

= ALCs would be required to prepare strategic lanaagament and
business plans that include classification of lartd categories and
that consider any proposed land dealings and thsilgle uses of the

proceeds;

= ALCs would be required to give careful considenats to the cultural

values of any land which is being considered fepdsal;

= proposed land dealings would be referred to anpedédent high level

advisory panel to advise NSWALC;

= NSWALC would be required to produce binding polscwith respect
to land dealings to guide its decision-making wébard to approving

land disposals;

= NSWALC would be empowered to impose conditions mmajaproval
it may grant to an ALC to dispose of its land;

= NSWALC's disposal of its own land would be subjextonsideration

of a range of pre-determined issues; and

= the Act would provide for approved schemes thatld/enable
Aboriginal people to legitimately derive benefiterh the land rights

scheme.

The regime will regulate all ALC land, and specigcommendations
have been made as to regulation of ALC-held lahérathan land
currently held by NSWALC. The Task Force is conitguits
consideration of options for the regulation of ldredd by NSWALC (a
brief discussion is included in this paper) but hasyet made firm

recommendations on this issue.
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The elements of the proposed land dealings regimdiacussed under the

following headings.

1. Scope of the regulatory regime
» the land to be regulated

» the dealings to be regulated
2. NSWALC land dealings

3. ALC decision-making in relation to land

» Ensuring that members understand and participdsenah

disposal decisions and give their informed consent
= ALC strategic planning
= content of ALC resolutions to dispose of land
= pative title, traditional ownership and culturadignificant land
= approval criteria
= approval process
= conditional approval and enforcement
= review of approval decisions

» information recording and keeping
4. Certainty mechanisms

5. Benefits of ALC land ownership
= controls on proceeds
» benefits to members

» “land-poor” ALCs

6. Funding the system

= costs of the processes

7. Probity and integrity

= corruption prevention
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4.1

41.1

Scope of the regulatory regime

Land to be regulated

Issue What property is to be subject to regulation bg provisions?

As discussed in section 3.1.1 above, there iskadaclarity in the Act as
to which land is subject to regulation under Diorsé. Section 40(3)
states that the provisions of Division 4 do nothapio land purchased as
an investment under section 149 or 152”. It isalear whether the
provisions do apply to land purchased under s.38uther difficulty is
that it is impossible to know what land has beertipased “as an
investment”. All land purchased by an ALC will inrae sense be an
investment, even if financial return was not thienairy reason for the

purchase.

Considerations:

Land is at the heart of the Aboriginal Land RighAtt and is a valuable
asset held for the purposes of land rights, regasdbf whether it was
transferred under the land claim provisions or p@shasedPrima facie
all land held by ALCs should be subject to regolatiregardless of how it

came to be held.

All ALC property, including especially real propgrshould be dealt with
in a manner that is transparent, equitable anémsaile. It is appropriate
that the land dealing provisions involve a gredtggree of scrutiny than

other controls that may be placed on an ALC’s cjamna.

There is a need for certainty as to what properggovered by the
provisions. Regulating all land held by an ALC tsi@wn name is clear

and avoids unnecessary uncertainty.
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There is a need to consider land that might besteared from an ALC to
another entity, for example, as part of a traneaabr series of transactions
for which NSWALC has given its conditional approysilich as in a large
joint venture development). Such dealings wouldrteebe regulated to
ensure that the conditions were enforced. Thisccbalachieved by a deed
entered into by the parties, in which the thirdtparould agree to a
notation on the title to the land to the effect th@annot be dealt with
except in accordance with Division 4 of the AbamgjiLand Rights Act.

This could have implications for the Real Propéxty.

Recommendation 1

4.1.2

That the land dealing provisions apply to all lameld by an ALC in its
own name and to any other land with the agreemktiteoproprietor of
that land

That “land” retain its current wide definition corsgent with the use of the
word in the general law.

That, to the extent that it is desirable that lanachased by an ALC
should be treated differently to land transferrediar the land claim
provisions, consideration be given to making spgmidicy specifically
applicable to land acquired other than by land ofai

Dealings to be regulated

Issue: What types of dealings or actions will be reguldbgdhe

provisions?

At present, the land dealing provisions regulaée“tale, exchange, lease,
disposal or mortgage of, or other dealing with"dgs.40). As discussed
above in section 3.1.2, there is also referen4i@B to dealings which
“change the use of land”. The language in the Aab¢onsistent and

unclear.

Any confusion about these matters can have impoctamsequences
because certain types of dealings may requireqodati approvals from
NSWALC, and if these are not obtained or are nédioled correctly, then

the dealing could be void.
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In a recent matter, for example, opinions diffesaghificantly on whether

NSWALC's approval was required for such things as:

= registering a s.88B Instrument under @enveyancing Act919

creating an easement; and

= obtaining development consent to turn bushlandantesidential

subdivision.

Considerations:

Generally, all “dealings” that pass an intereshim land should be

regulated.
There is also a need for regulation in circumstanceere:

= changes in use of land may impact significantlylenvalue of land,
for example, many actions which may require devalept consent

under the Environmental Planning and Assessment Act

= development of land, for example for residentiai$ing, may require
a number of complex, related transactions (inclgdiavelopment
applications for a change in use) that occur bedoractual disposal of
the land;

= agreements that some land councils have enter@donimay wish to
enter into, could result in significant liabilitpifthe ALCs concerned
in the event that NSWALC approval is refused. Sagreements
would fall short of ‘passing an interest' in labdi it is important that

they be regulated;

= an ALC may seek to enter into a joint venture vaitthird party, that
could also include the creation of a related erfiaitythe purpose of a
land development project. It may be necessarygolage such

situations to ensure that ALCs, their joint ventpagtners and any
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related entities are bound as much as possibleeogiboriginal Land

Rights Act land dealings regime.

The leasing of land by a LALC is presently regulaite different ways
depending on whether the term of the lease is fmered of three years or
more. LALCs regularly issue large numbers of resiidé leases and no
problems have arisen with the existing provisiarscbntrol of short-term

leases.

Recommendation 2

4.2

That the Aboriginal Land Rights Act should be aneehsb as to apply to
all those dealings that, if valid and effective,ulkbpass a legal or
equitable interest in the land, other than residarieases for a term of
less than three years.

In addition the Act should be amended so as toyajapl

= the creation or release of an easement or covebanéfiting or
burdening the land;

= subdivision of the land; and

» |odgement, and consenting to the lodgement, ofpatication for
development consent under the Environmental Planaid
Assessment Act, or alternatively to the grant ektigpment
consent.

In addition to dealings which would pass an intéraghe land, the Act
should be amended so as to apply to the makingreeaents between an
ALC and any other person that relate primarily he development and/or
disposal of land (including land which has beenrgea following a
successful land claim, but not yet transferrech ¢laimant ALC). This
will include joint venture agreements and excluslealing agreements.

Further, the Act should be amended so as to ajpptlge giving of
guarantees by an ALC.

NSWALC land dealings

Issue: What modifications should be made to the landidgalprovisions
in relation to NSWALC land dealings?

Under the current provisions of the Act (s.40C) NSW may “sell,

exchange, mortgage or otherwise dispose of langdeas it” if a meeting
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of the LALC where the land is situated has deteedithat the land is not
of cultural significance to Aborigines of the awad should be disposed
of. At present, NSWALC land dealings are not suje@any other

approval mechanism.

Section 40C(2) provides for a certificate (simtiathe 40D(2) certificate
in the case of LALCSs), signed by the ChairpersoNSWALC and

certifying that the disposal does not contraveA8G.of the Act.

Options for consideration

In relation to land disposals by NSWALC, possibigians for

consideration include:

= that NSWALC makes such decisions but is requirecbttsider a
range of specified issues, including the cultuigthisicance of the land

to local Aboriginal people;

= that NSWALC should be subject to an assessmenepsaimilar to
that proposed for other landholding ALCs (see sadi.3 below), but
subject to some qualifications (e.g. where langlishased by
NSWALC for investment purposes).

It is NSWALC'’s current view that it has an exclusistatutory
responsibility for the prudent investment of itsets and that it has
qualitatively different landholdings to most ALGsshould therefore be
subject to a different type of regulatory regimeegard to the disposal of

its real property assets.

It is argued that the “prudent person test” shaydly to land disposals by
NSWALC and that where sale of non-performing asaetsid meet that
test, it is inappropriate that other ALCs shoulgéthe power to prevent
this. An appropriate formula could be devised —ewample a prescribed

proportion of the proceeds — as payment to ALGshnse area the
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4.3

4.3.1

property or properties lie. If this option were pthkxl, such a payment
should be subject to NSWALC discretion and be basethe compliance
record of the ALC concerned; subject to the ALGjsement, the funds
could be invested in a strategic and approved way.

In this option, NSWALC land disposals would be regd to be referred

to the proposed expert advisory panel eeommendation L1

The Task Force is continuing its consideration@#INSWALC land
should be regulated.

ALC decision-making in relation to land

Ensuring that members understand and participate inland disposal

decisions and give their informed consent

Issue What type of authorisation should be requireddatecision by an
ALC to deal with its land?

As discussed above in section 3.2.3, the presquoiresment that 80% of
the members present and voting must approve asitpba meeting
specifically called for the purpose does littleettsure that a significant
number of the ALC’s membership have consideregtbposal and
approved of it. An ALC may have a large membersbyt,only a few

members who attend meetings.

Under the present provisions, as few as eight mesrdre needed to
authorise anything from disposal of a single rasidé housing lot to a

major, multi-million dollar land dealing.

Considerations

It is important to consider transparency issuesamdiption prevention.

The present structure may encourage situationsendnemall number of
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members and/or elected office-bearers effectivehtrol the affairs of an
ALC without a level of transparency appropriatéhte magnitude of the
matters that are being decided. This suggestsabe for a higher level of
participation of the membership of ALCs in impottdecisions.

However, simply changing the percentage of the neesnwho would be
required to attend meetings and vote on relevaatiwgons is unlikely to
provide a solution that would meet the needs oAR(Ls. For example, a
requirement that say 50% of an ALC’s membershiptraugport a
resolution to dispose of land may be simply impcattfor the larger
ALCs with hundreds of members, and the effect mighto render their

land inalienable in practice.

Staged developments may require multiple apprauadsit may be
necessary for the membership to consider a propesia than once. This
could significantly increase the costs of makirdgaision to deal with
land for all but the smaller ALCs. In addition, ahng the necessary
member participation and approvals may be too uhgeble, and have
the effect of drastically reducing the range ohsactions an ALC could

enter into.

Concerns about the small number of members appydaid dealings are
closely linked with the broader issues of ALC staue and governance
and may reflect problems with the structure of Alabsl the mechanics of
ALC decision-making. These issues are being corsidi@ depth in other
parts of the Task Force Review. Some issues thatom@onsidered may

include:
= whether attendance requirements are needed,;

= whether all decisions must be made by all memioenshether

some decisions could be made by an elected execatin
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= whether ALCs should be restructured more in lintwi
mainstream corporations and associations whickliegeted and

controlled by elected boards and committees.

An important consideration, discussed above in@e&.2.7, is the lack of
a requirement either for a policy framework or &ggc planning
mechanisms in the Act to guide local and statel lewel council decision-
making? ALCs may currently make major decisions aboutdisposal of
their lands without any long-term plan or strategpput the use and

management of their land, or how the proceeds dhmeiused.

If detailed planning with a statutory basis wabéogiven a central role in
the regulation of ALCs’ affairs, and plans abouw tise and disposal of
ALC lands were arrived at through a transparentjgyatory process,
then concerns about a low level of participatiothi& actual authorisation
of a disposal agreed in the plan may not arisyauid at least be

minimised.

In the event that an ALC wished to sell land but hat prepared a plan,
there should not be a prohibition on the ALC malamgapplication to
NSWALC. In that case, discretion would rest withWALC to approve
the disposal of the land. The provisions would negarovide a formula
for the basis on which the ALC would make a decismsell the land in

the absence of a plan.

% There are several precedents for a statutory remeint for such strategic planning.
Under theAboriginal and Torres Strait Islander Commissiort A889 a primary

function of ATSIC Regional Councils is to prepaegional plans. The Indigenous Land
Corporation, established under ttend Fund and Indigenous Land Corporation (ATSIC
Amendment) Act 1995 required to produce national and regionaldadbus land
strategies and has developed a policy framewogduite its land acquisition program in
the context of sub-regional and local land needa%l
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Recommendation 3

4.3.2

That ALCs be required to prepare detailed periqulans in relation to the
use, management and disposal of their lands (aner@spects of their
activities).

That the plans be required to be approved by acipenajority’ of the
ALC’s members (not yet determined) and are to bgestito scrutiny and
approval requirements.

That the plans be developed through a process whidives a high
threshold of membership participation. Land dealitegisions that are
consistent with the plans will require a lower tsineld of member
participation.

There will be a need for an exception to this denisnaking structure
where there is to be a disposal where a plan igmekistence.

ALC strategic planning

The Task Force envisages that these ‘periodic plemsld provide the
basis on which ALCs will make sound decisions altbetland they own,
including its management, use and disposal. larsqularly important

that ALCs direct attention to identifying differecaitegories of their land
(e.g. land that will be used, for example, for coenonl purposes or social
housing; or that should be protected, managed esgkpved for its
cultural value). This process of land categorisati@uld underpin the
planning process. It is envisaged that the proaessd be similar to land

assessment under t@eown Lands Act 1989.

Consideration could be given to the publicatiofirbdel plans”
analogous to the model rules and model codes afumrior ALCs that

are provided for in the Regulation.

Recommendation 4

That ALCs be required by the Aboriginal Land Rights$ to prepare
Community Land and Business Plans.

That the Regulation provide the matters to be aslelrd by each Plan, the
process for its making and amendment and the pefiad operation.

That the Community Land and Business Plan shocldde a process of
land assessment that involves (as a first stagef#tegorisation of land
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4.3.3

according to classes determined by the Regulatioiclwmay include
culturally sensitive lands, community lands, amds potentially
available for commercial development and/or disposa

Content of a LALC resolution to dispose of land

Issue: What should be the content of an ALC’s resolutimartsure it is

valid and effective?

At present there is uncertainty about what is nexglfor a valid resolution
(see discussion in section 3.2.1). Section 40D(ply states that a LALC
may dispose of land if the required 80% of memipeesent and voting

“have determined that the land is not of culturghgicance to Aborigines

in the area and should be disposed of".

On one view, all that is required to satisfy thestson is for the members
to determine that the land should be disposechainbther view, the
members must resolve to dispose of the land imiznener and according

to the specific terms that are intended.

Should the Act stipulate the form and content o&athorising resolution?

Considerations

The key question isvhat is required to satisfy s.40D(1)(a), and therét

ground a valid and effective land dispos&i@® example, is a decision of

the members to sell a single parcel of land s@fitio authorise the ALC
to later transfer sub-divided parts of that landema complex agreement
between the ALC and the purchaser? (see discussgettions 3.2.6 and
3.3.3 above).

In giving its approval of an ALC decision to dispasf land, NSWALC
should be satisfied that the members of the ALCeustdnd the proposal

and have given their informed consent to it.
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It is clearly important that the ALC decision-madsinody (currently the
members of the ALC) has been informed, understandsagrees to the
detail of a land development proposal, but it malybe possible to ensure
this by stipulating the mandatory form and contdrthe authorising
resolution. In the abstract, it is difficult to gjifg what critical matters or
terms the members should consider and approveebafproposal can
proceed. In practice, a number of decisions mag habe made before
the exact details of the proposal and the termstaoh the land will be

disposed are known.

Since it is not practical to stipulate the exactrf@f the resolution that an
ALC would need to make, consideration needs toixengas to how to
reduce the risk that the end dealing might be idatcause of non-

compliance.

The basis on which a dealing would be void becafis®n-compliance
would need to hinge on NSWALC approval, rather tbaractual non-
compliance with a provision in the Division (d8ecommendation 15
below). There will be greater responsibility on N8IAL in giving its
approval to ensure that the requirements of thésionr have been

complied with, with concomitant resource implicasaor NSWALC.

Recommendation 5
That there be no specified requirements for thenfor content of a valid
and effective decision to deal with or disposeaotil

Rather, that it be made clear in the legislatioattland is not to be dealt
with without the informed consent of the ALC’s dieeci makers. The

extent to which this is the case will be a matberalssessment by NSWALC
when an application for approval to deal with tlaad is made.

Consideration will also need to be given to thestjoa of review of ALC
decisions in relation to land, including what elernseof a decision may be

reviewed and who should have standing to seek suetiew.
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4.3.4 Native title, traditional ownership and culturally significant land

Issue 1:what special protection, if any, should apply todaof special

cultural significance?

Under s.40D(1), land may not be disposed of urtlessnembers of the
LALC concerned have determined that it is “not aitwral significance to

Aborigines of the area”.

As discussed above in section 3.2.4, this restnas arbitrary and
ineffective. The broad definition of cultural sifjnance “in terms of the
tradition, observances, customs, beliefs or histdé#borigines” will most

likely apply at some level to all land in New Sodttales.

The provision is unlikely to be effective. If a LALwishes to sell land, it
can determine that it is not of cultural significarin order to lawfully sell
it.

The Act currently provides no guidance as to howCAlshould make

decisions about cultural significance.

Considerations

It is appropriate that a land rights regime provad@echanism for formal
protection of the cultural values of the land, atarly in regard to land

which may be sold.

Principles of self-determination must be respedted.example, an ALC
may wish to sell land that has cultural significarisay for historical
reasons) in order to buy land that it regards asgagreater cultural

value.

The issue of cultural significance should not bprapched as a “polar”
guestion (i.e. one which must be answered ‘yefi@r— in this case, “is

the land of cultural significance or not?”), buthver as a matter which
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must be properly consideréal any decision that is taken about land
dealings. This would provide a more flexible, andreneffective way of

protecting the cultural value of land.

Provision could be made for this in a number of svdyor example, at
local level, it is recommended that the strategidlplanning process
outlined above (seRecommendations 3 anjighould include a land
classification process (e.g. culturally signific#antd, land suitable for
commercial development etc.). ALCs should alsodogiired to prepare
and consider a report on the cultural and heritadee of land before

making a decision to deal with the land.

Similarly, when giving its approval for a land teaction, the cultural
value of the land and the likely impact of the pysgl on those values
might be amongst criteria that NSWALC would havedosider in the
approval process (see also section 4.3.5 and ®o@d-urther, ALCs
could be required to consult the Register of AboagOwners to ascertain
whether there are any registered Aboriginal Owmdrsse cultural area
includes the land being considered for disposal,ifso, the ALC could
be required to seek the views of those Aboriginahers as to the cultural

heritage values of the land.

Provision should be made for ALCs to pass bindasplutions that certain
land cannot be dealt with on the grounds of itsucal significance, in
order to protect land from being sold in future wddhere be a change of
office holders in the ALC.

Recommendation 6

That the present “cultural significance” requirentdme abandoned.

Rather, the cultural significance of the land cameal, and the likely
impact of the proposed dealing on the cultural ealof the land, will be
amongst the other criteria that need to be congden the approval
process.
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This might be supported by a requirement that th€ Aself consider, and
provide to NSWALC, a report on the Aboriginal ctdfiand heritage
values of the land concerned and the likely impatthe proposal on
those values.

In addition, that ALCs be able to pass special hk&tsans declaring certain
land unavailable for disposal on the grounds of ¢héural significance of
the land.

Issue 2:transfer between Aboriginal land councils of lahdt may be
subject to native title rights and interests.

While land may be transferred between land councitier s.40A of the
Aboriginal Land Rights Act, it is not clear whetHand that is subject to
native title rights and interests can be transtelretween land councils.
Under s.40AA there is a general prohibition on ohegl in ALC land that
may be subject to native title rights and interei$tis the view of the Task
Force that transfers between land councils undéAsdo not affect any
native title rights or interests in the land théjeat of the transfer, and
therefore such transfers should be exempted frenpitbvisions of
S.40AA.

Recommendation 7

4.3.5

That transfers between ALCs be exempted from thiatpn of the
requirement in s.40AA.

Approval criteria

Issue 1:0n what bases should proposed dealings be eithamoapd or
rejected?

As discussed above in sections 3.2.1 and 3.2.5¢his unclear as to the
nature and breadth of NSWALC'’s discretion to approvreject a
disposal of land. At present the Act does not givelance as to whether
NSWALC's discretion is confined merely to ensurthgt the formalities

ALRA Review — Issues Paper 1 — Review of the laalihgjs provisions



of 5.40D(1) have been nétpr whether NSWALC may take into account

any matter that is relevant to the objects and gaep of the Act.

Considerations

Uncertainty and lack of clarity about the basismmch approval will be
given undermines the confidence of parties wislingeal with land

councils and reduces the value of ALC land.

Land should be dealt with in a way that is consistégth the purposes of
land rights.

Bearing in mind the fundamental aims of land rigfttss important that
NSWALC has the power to prevent conduct that céedd to land being
dissipated. NSWALC should therefore be requiredsgess all matters
that might affect the desirability of a proposeddalealing in view of the

overarching objects and purposes of land rights.

Decisions about land dealings should be made inyathat is transparent

and fair to all parties.

The scope of NSWALC's approval is a very importanattter of policy
and legal certainty, and it is important that iksue be clarified in the Act.

The Act should confirm the nature and breadth efapproval discretion.

To avoid uncertainty, and increase the level offidemce for third parties,
it is important that clear criteria for the assesstrof land dealing

proposals be spelt out.

Bthat is, that 80% of members present and votirgraeeting specifically called for the
purpose have determined that the land is not @llyusignificant and should be disposed
of.
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Recommendation 8

That the criteria for assessing land dealing pradeshould be defined so
as to ensure that ALC land is dealt with only te éxtent that this is likely
to be useful for achieving the purposes and objefctse Act.

Issue 2:How and where should the criteria for assessmetaraf

dealings proposals be set out?

Considerations

The criteria must be sufficiently well-defined teoad uncertainty but
should have enough flexibility so as to be appliedab a wide range of

circumstances.

If specific criteria were set out in the Act, it uld be difficult to amend
and develop them (for example, in the light of jjoeig applications and
approvals). It would be preferable to empower NSWAbD produce and
publish policies about the process and criteriaafsessment of

applications for approval of different classesrahsactions.

The policies would play a role analogous to plagnistruments under

the Environmental Planning and Assessment Actahttiey would

operate as delegated legislation that would natire@mendments of the
Aboriginal Land Rights Acper se Such policies would assist with dealing
in land under the Real Property Act and the Envitental Planning and
Assessment Act by providing guidance to all releyzanties. For example,
lawyers acting for parties who are purchasing laooh ALCs would have
access to information about the legal relationsieippveen the Aboriginal
Land Rights Act, the Environmental Planning andesssnent Act and the
Real Property Act.

Detailed policies, binding on NSWALC, would improtree transparency

of decision-making and reduce the potential forwation. They would
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also ensure greater consistency in decision-makmagshould improve the

quality of decisions.

Published policies would provide guidance to AL@d & third party
proponents as to the standard that will have tmég and provide a
degree of certainty as to the sorts of arrangentbatsare likely to be
approved of and the circumstances in which appsowdl and will not be

given.

Greater certainty and predictability in the deaisioaking process would
enhance the value of ALC land and at the same tiedakeice the risk of

wasting resources on proposals that are unlikebetapproved.

The Act should authorise NSWALC to make and pubdistailed binding
policies. The process which NSWALC would need ttofe to produce

the policies should also be stipulated in the Act.

Recommendation 9
That broadly defined criteria for the assessmermt approval of land
dealings be set out in the Act.

That more specifically defined criteria and minimgatandards may be set
out in binding policies (i.e. binding on NSWALQ process for the
making and amending of which will be specificallgypded for in the Act.

Recommendation 10

That NSWALC be given statutory power to make bingdoticies on how it
shall exercise its approval function and that piel; once made, be
published in the Gazette.

That the Act set out the procedure for making amaliphing such
policies, including requirements for:

= notification of drafts to ALCs and opportunitiescmmment;
= Ministerial concurrence or approval; and
= review of policies.

That the Act set out the consequences for decismmisary to policy and
resolution of inconsistencies between applicable@s.
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4.3.6 Approval process

Issue: Should different types of land dealings be suligedifferent

authorisation and approval processes and criteria?

At present, the Act effectively provides differgmbcedures for approval
of the lease of land (s.40B) and the sale of l&DD). In the case of sale
or other disposal, NSWALC's discretion to approlve LALC’s decision

is not defined, but as discussed above could weadmne. In the case of
leases the discretion is strictly limited. The Afgo distinguishes between
long term leases (of three years or more) and $eafskewer than three

years.

This means that leases and easements are tredediffarently from all
other dealings, though in practice a long-termdaasy have just as great

an impact on the interests of the ALC and its mambs a sale.

A difficulty with the present system is that in seontexts, it is not clear
what transactions need to be approved. In recaeisdavolving complex
land developments, opinions were divided as to adredin approval to
dispose of land included approval to sub-divide &ke other steps to
develop the land, or whether specific approvalsswequired for each
stage of the development. The weight of legal @pinwas in favour of the
latter.

Considerations

Sophisticated land development projects commonglire a series of
related actions, such as sub-division, creatiomaskements, dedication of
public roads and sale of residential blocks. Eddhese might be defined
as dealings and some have high impact. It is dasithat all dealings
comprised in such a project be considered as aeyhol that there is no
confusion about whether any part of the projecti@deen properly

approved.
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The current differentiation between leases, lomgiteases and sales and

other disposals is not clear.

For the sake of consistency and certainty, it Srdble that all
transactions be regulated by one assessment amavapprocess,
however not all matters are complex or have higksror potential long-
term consequences for land councils. Only thosedtavould require a

high level of assessment and consideration.

The approval process needs flexibility. A ‘one dizeall’ approach is

likely to be inefficient and costly. For examplieetrenewal of an existing
commercial lease, say for a shop, might not reqglaborate assessment.
It is also important that resources are allocatedre they are most needed
and that the costs of assessing a proposal are engurate to the risks
associated with that proposal. Where the riskdayte, it is appropriate

that time and resources be allocated to ensurdhtbgiroposal and its

potential benefits are carefully assessed.

In general, it is the Task Force’s view that themmeseeds to be cast wide
enough to ensure that all transactions and devedafsi{other than
residential leases) will be subject to the samea@b process and broad
criteria set out in the Act. From this startingmiothe Act could authorise
the making of regulations and policies which coeteémpt more

straightforward dealings from particular aspectthefassessment process.

Using this approach, many transactions could belkedras a matter of
routine, especially if they accorded with the AL@wn properly
formulated and endorsed plan (f&scommendationséhd4 above).

Final responsibility to grant or refuse a propodighosal rests with
NSWALC, however whilst members of the council manery effective
representatives of their communities, they may gbertise to assess

more complex proposals.
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It is the Task Force’s view that an expert advigmagel should be
established. The expert panel will meet on an &exded’ basis to provide
expertise, assess proposals and advise NSWALCvalsether approvals
should be granted. This will reduce the potentalGouncillors to be
lobbied and improve the quality and transparendyeir decision-

making.

The expert panel would be required to formulateat®mmendations in
accordance with the criteria set out in the Act Hredpolicies developed
by NSWALC. Its recommendations would be providet\®WALC, the
ALC, the Department of Aboriginal Affairs (DAA), drthe Registrar,
Aboriginal Land Rights Act.

Whilst circumstances may arise in which NSWALC ntigapart from the
recommendation of the expert panel, further pratadbr the integrity of
the approval process could be provided by a reoquérg that NSWALC

publish its reasons for doing so.

Recommendation 11

That a single procedure and broad criteria for ass®aent and approval of
dealings of all kinds be set out in the Act butatde of tailoring through
the Regulation and through policies that have austay foundation.

That an external body/panel (which may include nmesappointed by
the Minister) assess and make recommendationsefedto NSWALC for
decision.

» Classes of dealings might be excluded from exterssgtssment
by Regulation.

» The external body or panel would be required tovpde copies
of its recommendation to NSWALC, the ALC, DAA hed t
Registrar.

» The body/ panel must formulate its recommendation i
accordance with any relevant statutory criteria gralicies.
NSWALC would be at liberty to depart from the rec@mndation
but must publish its reasons for doing so to th€ ARAA and the
Registrar.

= NSWALC's decision must also accord with any stayutdteria
and policies.
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4.3.7 Conditional approval and enforcement

The effectiveness of an approval system would ¢reifstantly diminished
without clear powers to impose conditions. The sssent framework
outlined above would be pointless if it were nosgible to place
enforceable conditions on an approval to ensurtethiesproposal goes

ahead as approved.

It is not clear whether NSWALC presently has poteempose conditions
on an approval given under s.40D, although the R#gn (cl.6) does
enable NSWALC to withhold its endorsement of tR®B,(1) certificate

until satisfied that conditions have been compligith.

Considerations

NSWALC needs to have the power to impose conditionzevent
subsequent actions and activities that were naeogplated in the

approval.

In the case of complex disposals such as jointweatfor the
development of land, it is likely that critical &gps of the arrangement
will not take place until after the disposal hasweed and transfer of title
registered. For example, the first step in a predgsint venture might be

to transfer the land into another company.

In a “staged” approval process, the commercialevaluALC land is
diminished if developers and investors cannot bdident that successive
approvals will be given. NSWALC should be able donenit itself at the
outset to provide any subsequent approvals thabeiheeded. It can only
do so, however, if it has sufficient, and suffi¢lgrdetailed, information at
the start of the process to make defensible amhedtdecisions about the

future course of complex commercial transactions.
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A mechanism for enforcing conditions might inclugieéing NSWALC
power to require ALCs and third parties to entéo icontracts that enforce
the conditions of approval. As discussed in sectidnl and

recommended iRecommendationdbove, the ALC and a third party may
agree to a notification on the title that wouldvmet further dealing in the

land unless conditions were complied with.

The question of how to give effect to any condisidhat are needed is a
complex matter that needs to be thought througkfelly in the drafting

stage.

Recommendation 12

That NSWALC be empowered to insist on conditioesqatent to
considering an application, to the extent that saalequirement is
consistent with a published policy.

= NSWALC can impose conditions on its approval thewgnt the
lodgement or registration of development applicasior
dealings unless the conditions have been compligd w

* In relation to conditions that must necessarily igpe following a
disposal (such with some joint ventures), NSWALLahpower
to require the ALC and third parties to enter cautiual
arrangements with it to enforce conditions of apaigoost
disposal.

= This power might be supported by amendments thia¢ ma
performance of such agreements by the ALC the culfje
Registrar’'s compliance directions.

» This power might also be supported by amendmeritetReal
Property Act to allow for the registration of a marandum of
the conditions and a notation to be made on the fuflthe
register with the consent of the registered prajriewhether or
not the proprietor is an ALC.

= |t might also be supported by a statutory powerN&WALC to
lodge and maintain caveats over properties helthieyALC or a
related company.

= The power might also authorise NSWALC to lodgeraauhtain
caveats over properties held by third parties wvtiith agreement
of those patrties.
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4.3.8

Review of approval decisions

The Task Force recommends that review of approseiktbns should be
limited to judicial review and should not includeert review, and that
only the ALC that made the application for approstabuld have standing

to seek a review of NSWALC's decision.

The scheme that is being developed includes stedtagd planning,
clearly-stated criteria and binding policies todgiapplicants, and an
expert advisory panel to consider proposals ancsadVSWALC as to
whether they should be approved. The approval sehgeromprehensive
and ensures that the merits of any matter will éatdvith; opening
decisions to merit review is, in the Task Force&sa unnecessary and
could open the process to potentially costly ametconsuming litigation.

It is appropriate that decisions be subject togiadireview.

The right to appeal decisions should be restritdetie ALC that is

seeking approval because no other party has a ditecest.

Recommendation 13

4.3.9

That judicial review by the Land and Environmenu@ahall be
available in relation to all NSWALC decisions.

That standing to bring such proceedings be expydsslted to the
applicant ALC.

Information recording and keeping

In view of the value of the assets regulated utitescheme, and the
rights dependent on the approvals granted, metisulecord-keeping is
essential. NSWALC would be required to keep a tegisf all
applications and decisions, some of which woul@\mglable to the
public. The register could be established by the &ad the detail of its

administration specified in the Regulation.
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The register would need to be integrated into andpatible with registers
held by the Department of Lands to ensure thatrdscloeld by NSWALC
are consistent. Regular auditing would also beireduo ensure that
entries in the NSWALC register accord with thoskl gy the Department

and local government bodies.

Recommendation 14

That NSWALC be expressly required to keep a regél applications
and decisions.

= Where conditions are imposed on an approval, tigéster will
need to track and record compliance with those dmt.

» The register would need to be in separate part®e Qart is to
comprise information that may be accessed by thégudor a
fee. This information will include the descriptiohland in
respect of which an approval (or authorisation rejihas been
issued and a brief description of the nature ofapproval. The
other part is to contain information that remairenéidential to
NSWALC and the ALC, including applications refusedywell as
any commercially sensitive information in respdcagprovals
granted. This part would be accessible only byAh€,
NSWALC, the Minister and the Registrar, and wodekempt
from the Freedom of Information Act 1989

4.4 Certainty mechanisms

Issue How can persons doing business with ALCs, andvibiéd at large,
have certainty that the ALC is authorised to dedh\the land in the
manner proposed and that the dealing will be vahd effective?

As discussed above in section 3.3, the Act is adlyevorded so that any
transaction that contravenes Division 4 is voidsThakes dealing with
land councils a very high risk business, and ulteélyaoperates to diminish
the value of ALC land.
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In the current regime, a s.40D(2) certificate s thechanism that provides
“conclusive evidence” that a disposal of land doescontravene Division

4 and is a valid transactidhexcept for a person who had notice when the
certificate was issued that the disposal of thd @id contravene the

provisions.

Section 40D(2) certificates have been an imporntathanism in
reducing, although not eliminating, the risks todlparties (see discussion
in section 3.3.3).

There are conflicting views as to whether the tiediie provides certainty
in circumstances where the dealing did actuallytremene the

requirements of Division 4.

In some circumstances, the existence of a cetti#iggy in fact act to
protect people who were aware that the disposdtaoened the

provisions.

There is further scope for uncertainty as a reduthe present interplay of
the Aboriginal Land Rights Act with the Real Pragehkct. Would a non-
complying disposal be void, even though a transfer third party has
been registered under the Real Property Act? Tikexg@rospect that the
Aboriginal Land Rights Act would prevail over the& Property Act, and
so if the transaction had contravened its provisitimen no legal interest

in the land would have been passed to the thirtypar

At present, certificates are only provided foreafation to disposals and
there is no certainty mechanism at all in the cddeases and other
dealings. This situation would be addresseRbgommendationsghdl1l

%4 The 5.40D(2) certificate is issued by the LALCdamder cl.6 of the Regulation,
endorsed by NSWALC), essentially to certify that thquired 80% of members present
and voting at a meeting specially called for theppse have determined that the land is
not culturally significant and should be disposéd o
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above, that all types of land dealings be subjethé land dealings regime

and should effectively go through the same typappiroval process.

Considerations

Greater certainty is needed for all parties to cedusks associated with
dealing with ALC land and prevent the value of Ala@d being

diminished by uncertainty.

The current operation of s.40(2) that makes anjirdean contravention of
the Division void is unclear and should be remowefdvour of a positive
notification process that provides certainty thdealing has been done in

accordance with the provisions of the Act.

The responsibility for authorising the transactzom confirming that it has
been done in accordance with the provisions shasowith the
approving body, that is NSWALC, rather than the AllGe existence of
an authorisation by NSWALC would provide certairdpd dealings
would be void only if they contravened the authaticn that had been
given by NSWALC.

Recommendation 15

That validity depend not on actual compliance vaillof the provisions
(and the extent to which a person dealing withAh€ has knowledge of
any non-compliance) but with the existence of @steged ‘authorisation
notice’ (issued by NSWALC).

= Any disposal or other dealing otherwise than inadance with
a registered authorisation notice is void.

= A development application in respect of ALC lancnie
accompanied by an authorisation notice in ordeb¢ovalid and
effective. This will require appropriate amendmentthe
Environmental Planning and Assessment Act.

» The requirement for an authorisation notice maylgmp respect
of land held by an entity other than an ALC whéia entity has
agreed to the restriction on dealing being placedts title. This
will require amendment to the Real Property Act érel
Environmental Planning and Assessment Act.
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4.5

45.1

Benefits of ALC land ownership

It is quite clear that a key purpose of land right® compensate
Aboriginal people and to ensure that they deriveefiefrom the return of

land.

In practice however, the Act does not state howebisnare to be derived.
On one hand, LALCs are encouraged to acquire Ilgaid, assets and
invest money, but s.52, which lists the functioh&ALCs, does not
specify ways in which LALCs can spend money forlieeefit of
members other than social housing. In fact, s.GRepecifically

prohibits LALC members from receiving any directimgdirect benefit.

The invidious position of many LALCs now is thawiray acquired land,
they are asset-rich and cash-poor, having alsoirectjconsiderable
responsibilities and costs associated with landership and management.
Many are also responsible for unsustainable antllycgxscial housing
programs. Yet there appear to be few if any wagsldnd councils can
legitimately use the proceeds of a disposal of langlays that deliver a

direct benefit to individual members.

Controls on proceeds

Issue: What controls can and should be placed on an Alu@/sstment or
expenditure of the proceeds of land dealing?

In the event that land is disposed of, it is imapottthat the proceeds are
used effectively in ways that fit with the overalins of land rights. In
other words, if land assets are to be changeditier forms of property,
such as cash, securities or businesses, then ¢ieesmeed to be made
prudently and be carefully approved so that theevalf the assets is

maintained and sustainable.
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For example, the Task Force would be concerneddare that the
proceeds of a land sale were not invested sayuseness that was
acquired merely to provide employment/wages for Ah€mbers, but
without real consideration of the value and sustaiirty of the business.

Clearer statutory controls are needed. At preseatcontrols on
investments (in cl.94 of the Regulation, which appéy prohibit
investment in land) are inconsistent with LALCsWwars to acquire land
(in ss. 38 and 52) and businesses (s.52(1)(g)(ii)).

The Task Force’s recommendations here are aimagpgbrting the
principles of autonomy and self-determination, f@eognise that some
ALCs may lack capacity (for example business exgmee), or may seek
to transfer assets into other entities to avoidctiv@rols of the Act. The
Task Force envisages that ALC strategic land asthiss planning would
assist in identifying the aspirations of the merskserd their intentions as
to how to use the proceeds of any land disposais.Would be
strengthened by a thorough assessment and approcaiss, and the
ability of NSWALC to give conditional approval.

Recommendation 16

4.5.2

That the functions and powers of ALCs be furthéndd to provide
guidance and control as to the application of Au@ds generally.

That approval for proposed transactions be givenjestt to conditions as
to the application of proceeds. Such conditionshingperate by reference
to any Community Land and Business Plan or by fipgmovisions set
out in an agreement between NSWALC and the (&€ conditional
approval and enforcement in section 4.3.7 Redommendation ).2

Benefits to members
The restriction in s.52 which prohibits membersrir@eceiving direct or
indirect benefits is clearly intended to preverst tisk of corruption,

however it has a much more sweeping effect becapset from
community housing, it means that there is in effextvay for the
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constituents of an ALC to gain benefit from thergeaf effort involved in
claiming and acquiring land and assets. This ipitkeghe clear intention
of the Act that land rights should compensate artebt Aboriginal
people as expressed in the Preamble to the Aci{geendix 1).

If members cannot legitimately benefit there igditncentive for them to
participate in the ALC and ensure the proper afidieft management of
its affairs. There are also risks that members matp gain benefit by
activities that are not legitimate, or will movesats into other entities
from which benefits may then be lawfully distribdidéut which are not
subject to the accountability requirements (and tine protections for
ALC members) of the Aboriginal Land Rights Act.

Instead of the blanket prohibition, transparent ndmechanisms that
enable members and constituents to draw beneéitaeseded. Without
such mechanisms it is doubtful that the Aborigirehd Rights Act can
achieve its objects, and as the assets of ALCsasey, there is likely to be
a corresponding increase in temptation to find wagsind the
restrictions. The mechanisms could include registschemes, such as
housing schemes, scholarships, low interest laansgrtain approved

forms of trust over which ALC members retain effeetcontrol.

Recommendation 17

That a new Part be created in the Aboriginal Langh&s Act that
provides for the registration, implementation, moring and regulation
of benefit schemes for ALC members.

» ALCs could propose a scheme for registration.
= The Regulation could provide criteria for eligitdehemes.

» Limits might be set on the proportion of an ALO’'sperty which
could be set aside for distribution in any givemnige.

= Community Land and Business Plans would also reeedrtsider
and, if appropriate, provide for the implementatwibenefits
schemes.
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4.5.3 Land-poor ALCs

Issue:How can land-poor ALCs be assisted to acquire \@kiproperty?

Whilst some ALCs have been able to successfuliyncland since the
introduction of the Aboriginal Land Rights Act, etis, especially those in
the Western Division, have had far fewer opporiasito establish a land
base because of the tenure of landholdings ank¢keof land available

for claim.

The current situation is inequitable, and arguainlyist. Some ALCs,
especially in coastal areas where land values bagmed in recent years,
own large and very valuable holdings, while otheage few assets, or the
value of their assets is much lower because ofdneparatively low
market value of claimable or claimed land. In efftbey have received
less compensation and fewer benefits from the dperaf land rights,

regardless of their means.

It has always been envisaged that ALCs unablesicmdand should have
access to funds to purchase land on the open mhdweéver income from

the NSWALC account is insufficient to fund signémt land purchases.

The Task Force regards this as an important asgadhuires careful
consideration and intends to explore ways to aehggeater equity that
will be discussed in detail in a subsequent disongsaper.

At this stage the Task Force does not make a re@ndation on this
issue, but notes that the types of schemes thdttrinegconsidered could

include:

= the establishment of a special fund to which NSWAL6uld
contribute a proportion of any proceeds from itesaf land acquired

by claim; and/or

= alevy assessed on the proceeds of sales of ALdC lan
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4.6 Funding the system

A range of processes forms the recommended laricthgeacheme,

including:

the strategic land planning process at local landhcil level;
= development and publication of NSWALC policies;

= the assessment and approval process, includirgpib@ntment of an
expert advisory panel and the associated costs;

= review processes; and

= record-keeping and maintenance of a detailed mgidtapplications

and approvals.

Each of these will have a financial impact on #edl rights system that
has not yet been quantified. Further consideraifdhe costs and how

they will be managed is needed.

Recommendation 18

That there must be a financial impact assessmeiiegbroposed land
dealing scheme before it is legislated.

4.6.1 Costs of the approval process

The Task Force has given in-principle consideragiso how the

approval process should be funded.

A comprehensive approach to assessment and enfemtefapproval
decisions will be more resource-intensive and gpss8pecially in the case
of complex land development proposals. It is nobnemended that the
costs of the approval process be funded from thé/NISC statutory
account. This would be a drain on funds that shbeldvailable to achieve

the positive purposes of land rights. It would atsean funds being spent
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disproportionately in regions where ALCs have ldegelholdings and/or

significant reserves of other assets.

The Task Force considers that a ‘user pays’ schemest appropriate,
however further economic modelling and consideratibhow such a

scheme could be implemented is needed.

Recommendation 19

4.7

That the approval process be funded on a “user ‘pbgsis by either:
= the payment of an application fee;
» the payment of a percentage of the proceeds ofaleg; or

» the payment of an amount assessed by NSWALC (or any
alternative decision maker) upon receipt of thelaagion for
assistance; or

= a combination of some or all of the above.
Probity and integrity

Whilst there have been some instances of possirhygt conduct

associated with recent land dealings by ALCs, tlaeseaelatively few.

Mistakes made through ignorance of the law, coofusr misguided
perceptions of the role of NSWALC are more ofteraase of land
dealings going awry than outright corruption. Regss, any error,
however minor and whatever its origin, could mdaat & land dealing
would be void, with potentially devastating consegges not just for the
ALC concerned but for the land rights system in N&muth Wales itself.

Nevertheless, corrupt conduct defeats the purpafdasd rights by
diverting benefits intended for all Aboriginal péepo the hands of a few,
and the Act should endeavour to prevent and cothizat
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4.7.1 Corruption prevention

The Task Force has conceptualised and recommenided dealings
regime which will, in itself, greatly reduce theteotial for corruption.
Broadly, it does this by:

= establishing land planning processes at the les@l which require a

high level of participation of an ALC’s membership;

= establishing clear policy guidelines about whatkuf disposals will

be approved; and

= requiring that the approval process itself consaigr land transaction

proposal in the context of the ALC’s own local gan

In general, any proposal that did not accord vhthglan would not be
likely to receive approval. The regime would impasaditions, if they
were required, to ensure that the disposal prockasi@lanned, and that
the proceeds were used as intended by the ALC’shaewhen the plan
was developed.

This approach effectively reverses the current @gghr of veryad hoc
processes for decision-making, in which stratetaoming about land
disposals is not required, and in which sound aggiscare expected to be
given by the authorising body (NSWALC) in the ab=seof a guiding (and
binding) policy, because there is no requiremensiéeh planning or
policies under the Act. It is expected that theppied regime will greatly

reduce opportunities and potential for corrupt agtd

Although the potential for wrongdoing is probabbyered in theCrimes Act
190Q thelndependent Commission Against Corruption Act 1888 the
Ombudsman Act 197éxpressly providingffenceswithin the Aboriginal
Land Rights Act would be likely to strengthen tlestng deterrents.
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Recommendation 20

That the Act include offence provisions that mightirected towards
preventing actions such as:

pressure and inducements being applied to ALC menainel
officials and/or NSWALC Councillors;

ALC members and officials receiving inducementietd with
ALC land;

providing false information in support of an apjlion for
approval;

unauthorised and fraudulent execution of land desli
documents; and

misappropriation of ALC funds.
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5.1

5.2

TOWARDS A NEW LAND DEALINGS REGIME UNDER THE

ABORIGINAL LAND RIGHTS ACT

What land, and what types of dealings are coveredytthe

regime?

The provisions would apply to all land held by AL&sd would cover all
types of dealings that pass a legal or equitalizest in the land, except

for residential leases of less than three years.

Refer to recommendations 1 ar

Strategic land and business planning at local level

The provisions would require ALCs to plan for thamagement, use
and/or disposal of their lands. The plans coulddiked “Community Land

and Business Plans”.

This planning underpins the proposed regime. Rdliar the present
system, in which ALCs can maleel hocdecisions about disposing of
land, and disposal decisions of great magnitudébeamade by relatively
small numbers of members, the new scheme wouldresthat all
decision-making about an ALC’s land would be danéhe context of an

approved plan.

The Regulation would set out the matters which khba addressed in the
plan, the process for making it, the period of agien and how plans

could be amended. The plans would be approved WAL,

The planning process would require ALCs to clasgigir land according
to its intended use. (The range of uses could decland earmarked for
commercial development, residential/social housangl, community
purpose land, land that should be preserved anadgeanbecause of its

cultural value, and so on).
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5.3

In addition to ensuring that important decisionswhihe future use of an
ALC’s lands be taken strategically and with thelukslate purpose of
maximising the benefits of land ownership to theCAd_constituents, the
planning process also aims to increase membecipation in and

improve transparency of decision-making.

The plan would essentially be the means whereblL&s decision-
makers — currently its members — are fully infornabdut and provide
their informed consent to any proposals about theldpment and
disposal of the ALC’s land. The threshold numbepe@rcentage of
members who must approve the plan may be setatathat ensures that
the broad membership endorses and agrees withaheggnd therefore the
plan has legitimacy.

In general, it is envisaged that an ALC’s decidmulispose of land would
be taken in the context of the existing plan, dmslwould be confirmed
by the approval process. The provisions may allewekceptions in
specific cases, for example, where an ALC thatrmadad the opportunity

to prepare a plan may legitimately need to makisgodal of land.

Refer to recommendations 3, 4 and |5

Approval criteria for proposed land dealings

NSWALC would continue to have responsibility forpapving proposals
for land dealings, but the Act would provide cleameteria as to the basis
on which such approvals should be given. Theser@itvould be broadly
defined, but NSWALC would be given statutory powemake binding

policies about how it will exercise its approvahétion.

The broad criteria in the Act should be defineduch a way as to ensure
that ALC land is dealt with only to the extent tktas is likely to be useful
for achieving the purposes and objects of the Act.
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5.4

The Act would also set out the procedures whichldibe required for
NSWALC to develop and publish its policies. Theigies would set out
in greater detail the basis on which land dealprgposals would be likely
to be approved. The policies would be requiredetodviewed and

amended from time to time.

Refer to recommendations 8, 9 ant

Cultural heritage and protection of culturally significant land

The current requirement that ALCs must determiia fdmd is not
culturally significant and should be disposed afiag effective to ensure
that land that is of high cultural value will beopgcted and remain within
the Aboriginal estate. In addition, there is nodguice as to how ALCs or
NSWALC should determine whether land is culturailgnificant; there is
no requirement of ALCs to make any special inqoiryprepare reports on
the cultural value of land they wish to disposenaf, is there any special

mechanism for the protection of culturally sigréiint land.

Under the proposed regime, ALCs would be able ¢atifly land of
cultural importance in the course of the land piagmprocess. They might
be empowered to pass special resolutions that wamdtare certain land
unavailable for disposal on the grounds of itsuralt significance, in such

a way that the decision could not be revoked withaertain time frame.

The Task Force has recommended that the currehtifabsignificance”
requirement be abandoned. When an ALC wishes posésof land, it
would be required to consider and report on thelyikmpact of any
proposed dealing on the cultural value of the |&8rek cultural value of
land would also be amongst the criteria that waddd to be considered
by NSWALC in any assessment of an application fpraval to dispose

of land.

Refer to recommendatior
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5.5

5.6

Transfer of land subject to native title interests

In regard to transfers between land councils af ldrat may be subject to

native title rights and interests, the Task Fomesalers that such transfers

would not affect any native title rights or inteiesand has therefore
recommended that such transfers be exempted fremekavant provision

that in general prevents such land being transdgs@0AA).

Refer to recommendatior

Creation of an expert panel to assess proposals aadvise
NSWALC

An expert panel will be established to provide ekpdvice to NSWALC
and to make recommendations as to whether applisator dealings
should be approved. Some minor land dealings maxbmpted from this
process, but in general it would apply to more clexpealings.

The expert advisory panel would meet on an ‘as edidehsis, and would
be able to request reports and other informati@deeé from NSWALC

and other sources.

The composition of the panel and its method of agpeent will be
subject to further consideration by the Task Force.

The panel would not be required to consider alliappons for approval.
Some classes of dealings might be excluded froereat assessment by
Regulation. The panel would formulate its recomnagiats in line with
the statutory criteria and the published policissrecommendations
would be provided to NSWALC, the ALC which made #pplication, the
DAA and the Registrar.

Refer to recommendation 1]
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5.7

5.8

5.9

Approval of proposed land dealings

NSWALC would continue to have responsibility to gier refuse its
approval for proposed land dealings. Under the regime, its discretion
and the matters it would be required to consideuld/be broadly defined

by the criteria for decision-making set out in #u.

Its decisions would be required to accord withgtegutory criteria and its
own policies. NSWALC may make a decision contraryhie advice of the
expert panel, but would be required to publishiéessons for doing so and
provide this to the ALC, DAA and the Registrar.

NSWALC would have the power to make its approvéljsct to

conditions that would have to be complied withdaling disposal, and
could require that the ALC and a third party elméo contractual
agreements with NSWALC to ensure that the condstame enforced. This
provision might be further supported by amendmentee Real Property
Act that would allow for registration of the condits and notification to

be placed on the title.

Refer to recommendations 11 and 1I{

Review of decisions

NSWALC decisions would be subject to judicial, bot merit review.
Standing would be restricted to the ALC that mdaedriginal application

for approval.

Refer to recommendation 1]

Safeguards

It is important that the land dealings regime reioés and assists to
deliver the aims and purposes of land rightsiha&t land is not lost or

dissipated, and that the proceeds of any dispd#€lG land are used in
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the most effective way for the benefit of Aboridipaople in the area

served by the land council, now and in the future.

The requirement that ALCs conduct land and busipkEsming processes,

and that any application for approval to disposkonfl must accord with
the plan, strengthens both the ALC decision-makirggess and the
assessment and approval processes, and reduceskitinet arbitrary or
ill-considered decisions will be taken by the AL€gjarding its land. The
planning process will also assist ALCs and theintbers to identify and

protect land that is culturally significant or vahle.

Planning will reduce opportunities for corrupt cantlby introducing a
transparent process that strengthens the broadebenship to make
informed decisions about the management and utbe &LC’s
landholdings, and increases the likelihood that@degision to deal with
land is made on the basis of the informed consahinath the agreement
of the majority of the ALCs membership. In devetapthe plans, ALCs
will be mindful of the criteria for land dealingsatt will be provided in the
Act, and of NSWALC's policies in regard to its ass@ent criteria for

approvals.

Further safeguards are established by the mecharfisrdentifying and
protecting culturally significant land by criteti@ be set out in the Act,
together with the published policies of NSWALC dhd creation of an
expert advisory panel to provide independent ass&ss The publication
of ALC plans, NSWALC policies, the advice of thepext advisory panel
and NSWALC'’s decisions will all add to the transgasy of decision-

making processes.

Strengthening of all of these processes adds teatue of ALC land and
the confidence that reputable third parties mayelabhout entering into
agreements with ALCs concerning the developmedtil@? land, and the

validity of the associated land dealings.
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5.10

In addition, the scheme provides for conditiongirapal of a land

dealing, and mechanisms whereby the conditiondeanforced.

Finally, if the recommendations of the Task Foneeaccepted, the Act
would provide for specific offences aimed at deeyicorrupt or

fraudulent conduct on the part of ALC members dmdl tparties.

Refer to recommendations 3, 4, 5, 6, 8, 9, 1012113, 16 and 20

Certainty mechanisms

Greater certainty, both legal and commercial, edeel in the land dealing

regime. This is provided in a number of ways inphgposed scheme.

First, the requirement that ALCs conduct land ansifess planning, and
that any application for approval to dispose ofllamust accord with the
plan, provides a framework for parties wishing mbee into agreements

with ALCs about the future development of theirdan

The criteria set out in the Act, and the policiesttwill be produced by
NSWALC to guide its decision-making in granting apyals, will also
provide greater clarity about the form and contequired of applications
and the kinds of applications that are likely toeige approval. In other
words, from the first stage, ALCs and third parti@erested in entering
into agreements with them will be aware of theuwinstances in which an
approval is likely to be given. These elementdefdcheme provide

greater commercial certainty for all parties.

As has been discussed in some detail in the pnegetiiapters, there are
major concerns regarding certainty — in the sehsegal validity —
associated with the current provisions of the Abie proposed scheme
clarifies and simplifies the Act to provide greatertainty than is

presently the case by:

= clarifying which property is regulated,;
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5.11

= clarifying what kinds of land dealings are regutite

= clarifying what matters must be subject to the sssent and approval

provisions;

= removing the current wording of the provision thatkes void any
action that “contravenes the division” and revegdime existing

concept of “compliance”; and

= replacing that concept with a positive notificatigiven by NSWALC,
that confirms that the dealing is valid (based @omprehensive merit
assessment and approval process that will ensataltithe

requirements of the Act have been met).

Certainty would be provided by the existence ofabthorisation notice,

issued by NSWALC, that the land dealing has be@noyed. This would
only be granted after a thorough review and assesisaf the application,
which in general will have been made in the contéxhe ALC’s local

community and business plan.

This approach removes the sweeping “all or notheftgct of the existing
provisions which could make a transaction, or ale/iseries of

transactions void because of a single mistake.

It greatly reduces the present uncertainty.

Refer to recommendations: 1, 2, 5 (ref 3 and 49, 80, 11, 12, 1
Key recommendation: 1

Information recording and record-keeping

Meticulous record-keeping is required in view o tralue of the assets
and the rights that may be dependent on any apisrgrvanted. The Task
Force has proposed that NSWALC be required to keegister of all
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applications and decisions that has the capaciiati and record
compliance with any conditions that might be immgbea an approval
decision. Some of the information may be made akiklto the public,
whilst some will need to be kept confidential. Tegister will need to be
integrated into and compatible with existing regjistheld by the

Department of Lands, and will need to be audited oegular basis.

Refer to recommendation 14

5.12 Costs of the proposed scheme

The proposed scheme includes a number of elentetigdgether, are
aimed at ensuring that ALC land is used and manaffedtively in line
with the purposes of the Act for the benefit ofgaet and future

generations of Aboriginal people in New South Wales

The elements of the scheme work together and grecéed to achieve
very desirable benefits and greater security fooriginal people in New
South Wales. However, the increased regulationpanticipatory planning
that are envisaged necessarily involve signifitacrieased costs. To a
limited extent, some of the additional cost coutdrécouped by a ‘user
pays’ scheme for approval applications. In genér@alever, given that the
ALC system is fully committed now to fulfil the ment accountability
requirements of the Act within budget, the costthefscheme must be
thoroughly investigated and a financial impact assent made before the

scheme is legislated.

Refer to recommendations 18 and 19

5.13 Deriving benefits from land rights

Whilst this issue is not, strictly speaking, a pHrthe land dealings
provisions of the Act, the restriction on benefdsndividual ALC

members has a definite bearing on how people naighéts members and
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office-bearers of an ALC. Recommendations are nhgdée Task Force
about how proceeds from land sales could be cdedi,chnd how
beneficial schemes that would allow members to fienghout leaving
the system vulnerable to any accusations of caomatr incorrect conduct

could be established.

Refer to recommendation 17I
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NEXT STEPS IN THE ABORIGINAL LAND RIGHTS ACT REVIEW

The Aboriginal Land Rights Act is important legista that recognises
the rights of Aboriginal people and provides a e&hior the expression of

self-determination and self-governance.

This issues paper on land dealings is the firseokral papers that will be
produced by the Aboriginal Land Rights Act RevieasKk Force in

response to the Terms of Reference of the Review.

The land dealings issue has been addressed faatuse of the central
importance of land to the Aboriginal Land Rightst Aad because of the
magnitude of ALC landholdings. If well-constructédese provisions of
the Act will establish a strong foundation for AL€@sacquire, own and
dispose of land in ways that will provide long-tepnosperity and

independence for Aboriginal communities.

Although this paper focuses on one major elemetit@Review, it is
important to note that the Task Force is adoptmgadalistic approach to
reform. It is the hope of the Task Force that gaper has illustrated the
complexity of the reform task, and the importanteaveful and detailed

consideration of all the issues involved.

Too often in the past, piecemeal amendments hawtted in confusion

and inconsistencies in the law.

The issue of land dealings touches upon other itapbissues such as
ALC governance, ALC skills and capacity, and thedfis that may be
provided to Aboriginal people by the Act. The fugtiwork of the Task
Force will be informed by the issues raised andmeuendations made in

this issues paper on land dealings.
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The Task Force will publish further issues papenmesponse to the Terms

of Reference, covering topics such as:
= Governance, structure, representation and benefits;
= ALCs and Aboriginal housing;

The NSW Aboriginal community will be informed andrsulted about the
Review and each of the papers will be widely distied. It is likely that
this will be a staged process as each issues gapdeased. Comments
and submissions will be welcomed by the Task Furoceughout the

review process.

The work of the Task Force will culminate in amergliegislation that is
expected to be presented to the New South Waldamant in early
2006.
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TABLE OF RECOMMENDATIONS —L AND DEALINGS

Scope of the regulatory regime

Recommendation 1  That the land dealing provisions apply to all ldedd by an ALC in its own namand to any other land with the agreement
of the proprietor of that land

That “land” will retain its current wide definitiowhich is consistent with the use of the word i@ ¢eneral law.
That, to the extent that it is desirable that lancchased by an ALC should be treated differewtliahd transferred under

the land claim provisions, consideration be givemaking special policy specifically applicablddad acquired other than
by land claim.

Recommendation 2 That the Aboriginal Land Rights Act should be aneghdo as to apply to all those dealings that,lihand effective,
would pass a legal or equitable interest in thd |ather than residential leases for a term oftless three years.

In addition, the Act should be amended so as ttydapp

= the creation or release of an easement or covéeaetiting or burdening the land;
= subdivision of the land; and

» |odgement, and consenting to the lodgement, opafication for development consent under the Emwirental
Planning and Assessment Act, or alternatively éogtant of development consent.

In addition to dealings which would pass an inteireghe land, the Act should be amended so apptydo the making of
agreements between an ALC and any other personeflase primarily to the development and/or dispo$éand
(including land which has been granted followinguacessful land claim but not yet transferred éodlaimant ALC). This
will include joint venture agreements and exclusiealing agreements.

Further, the Act should be amended so as to apglyet giving of guarantees by an ALC.
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ALC decision-making in relation to land

Recommendation 3

Recommendation 4

Recommendation 5

That ALCs be required to prepare detailed peripthos in relation to the use, management and dispdsheir lands
(and other aspects of their activities).

That the plans be required to be approved by aiapmajority’ of the ALC’'s members (not yet detenad) and are to
be subject to scrutiny and approval requirements.

That the plans be developed through a process vitnolves a high threshold of membership partiégratLand dealing
decisions that are consistent with the plans wdluire a lower threshold of member participation.

There will be a need for an exception to this denisnaking structure where there is to be a didpebare a plan is not
in existence.

That ALCs be required by the Aboriginal Land RigAtg to prepare Community Land and Business Plans.

That the Regulation is to provide the matters tad@ressed by each Plan, the process for its makidgmendment and
the period of its operation.

That the Community Land and Business Plan shouldde a process of land assessment that involges fiest stage)
the categorisation of land according to classesraehed by the Regulation which may include cultyrsensitive lands,
community lands, lands potentially available fomeoercial development and/or disposal.

That there be no specified requirements for thefor content of a valid and effective decision ¢éaldwith or dispose of
land.

Rather, that it be made clear in the legislatiat thnd is not to be dealt with without the infodreonsent of the ALC’s
decision makers. The extent to which this is treeaasill be a matter for assessment by NSWALC wheagplication for
approval to deal with the land is made.
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Native title, traditional land ownership and cultatly significant land

Recommendation 6

Recommendation 7

Approval criteria

Recommendation 8

Recommendation 9

That the present “cultural significance” requirermie@ abandoned.

Rather, the cultural significance of the land coned, and the likely impact of the proposed deatinghe cultural values
of the land, will be amongst the other criteriat theed to be considered in the approval process.

This might be supported by a requirement that th€ Aself consider, and provide to NSWALC, a repamtthe
Aboriginal cultural and heritage values of the l@odcerned and the likely impacts of the proposahose values.

In addition, that ALCs be able to pass specialltg®sms declaring certain land unavailable for disal on the grounds of
the cultural significance of the land.

That transfers between ALCs be exempted from tleeadion of the requirement in s.40AA.

That the criteria for assessing land dealing pralsoshould be defined so as to ensure that ALC ieddalt with only to
the extent that this is likely to be useful for esting the purposes and objects of the Act.

That broadly defined criteria for the assessmedtagproval of land dealings be set out in the Act.

That more specifically defined criteria and minimatandards may be set out in binding policies ireding on
NSWALC), the process for the making and amendinglath will be specifically provided for in the Act

ALRA Review — Issues Paper 1 — Review of the laalings provisions 98



Approval criteria (cont)

Recommendation 10  That NSWALC be given statutory power to make bigdaolicies on how it shall exercise its approvaldiion and that
policies, once made, be published in the Gazette.
That the Act set out the procedure for making amaliphing such policies, including requirements for
= notification of drafts to ALCs and opportunitiesdomment;
= Ministerial concurrence or approval; and
= review of policies.

That the Act set out the consequences for decisiongary to policy and resolution of inconsist&scbetween applicable
policies.

Approval process

Recommendation 11  That a single procedure and broad criteria forssaent and approval of dealings of all kinds bevaetn the Act but
capable of tailoring through the Regulation andgies with a statutory foundation.
That an external body/panel assess and make recotatiens and refer to the NSWALC for decision.
= Classes of dealings might be excluded from extarssdssment by Regulation.

= The external body or panel would be required twiple copies of its recommendation to NSWALC, theGAIDAA
and the Registrar.

= The body/ panel must formulate its recommendaticaiccordance with any relevant statutory critenid policies.
NSWALC would be at liberty to depart from the regoendation but must publish its reasons for dointpgbe
ALC, DAA and the Registrar.

= NSWALC's decision must also accord with any statytgiteria and policies.
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Approval process (cont.)

Recommendation 12  That NSWALC be empowered to insist on conditiorecpdent to considering an application, to the extext such a
requirement is consistent with a published policy.

= NSWALC can impose conditions on its approval thratvpnt the lodgement or registration of development
applications or dealings unless the conditions heaen complied with.

= Inrelation to conditions that must necessarilyrafeefollowing a disposal (such as with some joettures),
NSWALC has a power to require the ALC and thirdtiearto enter contractual arrangements with itforee
conditions of approval post disposal.

= This power might be supported by amendments th&emarformance of such agreements by the ALC thgestuof
Registrar's compliance directions.

= This power might also be supported by amendmerttset®eal Property Act to allow for the registratmf a
memorandum of the conditions and a notation to &denon the folio of the register with the consdrhe registered
proprietor, whether or not the proprietor is an ALC

= |t might also be supported by a statutory powelNSWALC to lodge and maintain caveats over propsitield by
the ALC or a related company.

= The power might also authorise NSWALC to lodge araintain caveats over properties held by thirdigsmvith the
agreement of those parties.

Review of approval decisions

Recommendation 13  That judicial review by the Land and Environmenu@ghall be available in relation to all NSWALCaikgons.

That standing to bring such proceedings be expréssted to the applicant ALC.
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Information keeping and recording

Recommendation 14  That NSWALC be expressly required to keep a regtell applications and decisions.

= Where conditions are imposed on an approval, thistex will need to track and record compliancehwitose
conditions.

= The register would need to be in separate parts.fgart is to comprise information that may be asegdy the
public, for a fee. This information will includedtdescription of land in respect of which an apptder authorisation
notice) has been issued and a brief descriptidgheohature of the approval. The other part is tdaio information
that remains confidential to NSWALC and the ALG;luding applications refused as well as any comralyc
sensitive information in respect of approvals gednf his part would be accessible only by the ANSWALC, the
Minister and the Registrar, and would be exemptftbeFreedom of Information Act 1989

Certainty mechanisms

Recommendation 15 That validity depend not on actual compliance \ailof the provisions (and the extent to which aspa dealing with the
ALC has knowledge of any non-compliance) but witb éxistence of a registered ‘authorisation nofissued by
NSWALC).

= Any disposal or other dealing otherwise than ircagance with a registered authorisation noticenid.v

= A development application in respect of ALC landstioe accompanied by an authorisation notice israxbe
valid and effective. This will require approprigmendments to the Environmental Planning and Asss#sACt.

= The requirement for an authorisation notice mayapprespect of land held by an entity other tiaanALC where

that entity has agreed to the restriction on dgadi@ing placed on its title. This will require arderent to the Real
Property Act and the Environmental Planning ande8ssient Act.
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Control on proceeds of land dealings

Recommendation 16  That the functions and powers of ALCs be furthdimgel to provide guidance and control as to thdieafon of ALC
funds generally.

That approval for proposed transactions be givépestito conditions as to the application of pratse&uch conditions

might operate by reference to any Community LardlBursiness Plan or by specific provisions set @ agreement
between NSWALC and the ALC (see conditional apprawa enforcement, Recommendation 12).

Providing benefits to members

Recommendation 17 That a new Part be created in the Aboriginal Laigh® Act that provides for the registration, implentation,
monitoring and regulation of benefit schemes foilCAlhembers.

= ALCs could propose a scheme for registration.
= The Regulation could provide criteria for eligilsiehemes.

= Limits might be set on the proportion of an ALCi®perty which could be set aside for distributiorany given
period.

=  Community Land and Business Plans would also needrtsider and, if appropriate, provide for the lengentation
of benefits schemes.

Costs of funding the system

Recommendation 18 That there must be a financial impact assessmeaheqgfroposed land dealing scheme before it islktgid.
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Cost of the approval process

Recommendation 19  That the approval process be funded on a “user’ jegss by either:

the payment of an application fee;
= the payment of a percentage of the proceeds o$aleg; or

= the payment of an amount assessed by NSWALC (oakesnative decision maker) upon receipt of theliaption
for assistance; or

= a combination of some or all of the above.

Probity and integrity — corruption prevention

Recommendation 20 That the Act include offence provisions that mibhtdirected towards preventing actions such as:
= pressure and inducements being applied to ALC mesrdred officials and/or NSWALC Councillors;
= ALC members and officials receiving inducementdeal with ALC land,;
= providing false information in support of an apption for approval;
= unauthorised and fraudulent execution of land dgalocuments; and

= misappropriation of ALC funds.
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APPENDIX 1

PREAMBLE TO THE ABORIGINAL LAND RIGHTS ACT

1. Land in the State of New South Wales was traditigrmavned and

occupied by Aborigines:

2. Land is of spiritual, social, cultural and economnportance to

Aborigines:

3. ltis fitting to acknowledge the importance whiemdl has for

Aborigines and the need of Aborigines for land:

4. Itis accepted that as a result of past Governmbecisions the amount
of land set aside for Aborigines has been progrebsreduced

without compensation:
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